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PKEFACK 

A  CONSIDERABLE  portion  of  the  matter  con- 
tained in  these  pages  was  dehvered  in  the 
shape  of  Lectures,  at  the  University  of 
Cambridge,  on  the  Rise  and  Progress  of 
Civil  Procedure  among  the  Romans. 

My  original  aim  was  to  dwell  upon  the 
historical  features  in  this  branch  of  their 
legal  institutions,  and  to  exhibit  its  steady 
progress  from  the  ancient  rude  symbolism 
of  the  Twelve  Tables,  to  the  more  complex 
technicahty  of  the  Imperial  Code,  rather 
than  to  attempt  to  make  a  treatise  on 
actions  at  law. 

But  as  T  advanced  in  my  task  I  found 
many  points  requiring  special  notice ;  and 
though  the  labours  of  Heffter,  Savigny, 
Zimmern,  Walther,  and  Ortolan  had  cleared 
away  the  difficulties,  and  left  little  or  no- 
thing that  was  new,  for  a  writer  on  this 
part  of  Roman  law  to  speak  of,  yet  the 
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inaccessibility  to  many  persons  of  their 
works,  and  the  quantity  of  matter  contained 
therein,  induced  me  to  seize  upon  a  few 
salient  points,  and  exhibit  them  in  an 
English  dress. 

Of  these  topics  the  most  noteworthy  to 
my  mind  were  the  separation  of  the  legisla- 
tive and  judicial  functions  of  the  chief  ma- 
gistrates at  Rome,  the  pecuUar  position  of 
the  Judex,  the  influence  of  equitable  reme- 
dies on  the  Jus  civile,  the  history  of  Inter- 
dicts, and  the  change  in  the  character  of 
Appeals,  and  mode  of  bringing  them ;  most 
noteworthy  because  they  belong  really  to 
the  history  of  the  Roman  people,  and  em- 
phatically mark  those  elements  of  their 
character  so  strenuously  insisted  on,  and  so 
eloquently  described  by  Savigny,  viz.  the 
holding  fast  by  the  long-established  without 
allowing  themselves  to  be  fettered  by  it ; 
and  the  quick,  lively,  political  spirit  by 
which  the  power  of  their  constitution  was 
renovated,  so  that  what  was  new  merely 
ministered  to  the  development  of  what  was 
old. 
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The  chapter  on  Evidence  was  added  in 
order  to  bring  together  from  the  pages  of 
Gothofred,  Pothier,  and  Huber  some  few 
of  the  leading  principles  on  which  this  part 
of  the  Roman  law  of  procedure  was  based, 
that  by  this  means  might  be  exhibited, 
not  only  the  contrast  between  the  system 
of  that  people  and  our  own,  but  the  pecu- 
liar advantages  which  Roman  jurisprudence, 
by  reason  of  its  high  state  of  cultivation, 
affords  of  serving  as  a  pattern  and  model 
for  all  scientific  labours  in  law. 

Perhaps  no  period  of  time  could  be 
found  better  adapted  than  the  present  for 
dwelling  upon  the  doctrines  of  the  Roman 
law,  and  insisting  on  its  merits  in  aid  of  the 
development  of  legal  principles.  The  ex- 
tensive alterations  in  our  process  and  forms 
of  pleading,  the  gradual  rapprochement  of 
equity  to  common  law,  the  steady  progress 
that  is  going  on  in  the  removal  of  those 
feudal  notions  that  have  hampered  our  law 
of  real  property,  and  overlaid  it  with  tech- 
nical difficulties,  expressed  in  a  jargon  as 
barbarous  as  it  is  unphilosophical,  are  some 
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among  other  beneficial  changes  by  which  we 
may  hope  in  time  to  approximate  to  that 
point  of  excellence  ascribed  by  Savigny  to 
the  Roman  law,  when  we  shall  have  a  sys- 
tem that  may  be  discovered  by  plain  good 
sense,  not  overlaid  with  intolerable  formali- 
ties and  narrow  pedantry  on  the  one  hand, 
nor  too  abstruse  and  complicated  for  the 
apprehension  of  all  but  a  few  on  the  other ; 
a  system  not  purposedly  confined  to  a  few 
high  priests  and  patricians,  like  the  Actiones 
legis  of  old,  but  one  approved  and  appreci- 
ated by  all,  on  account  of  its  simplicity 
and  clearness,  where  the  "theory  and  prac- 
tice may  be  the  same,  the  one  framed  for 
immediate  application,  the  other  enno- 
bled by  scientific  treatment,  and  where  we 
shall  see  in  every  principle  a  case  for  ap- 
pUcation,  in  every  case  a  rule  by  which  to 
decide  it." 

The  remarks  of  an  elegant  scholar  of 
our  own  time  (whose  writings  prove  his 
eminent  qualities  as  a  jurist)  come  in  aid 
of  the  views  here  maintained,  that  the 
Roman  law  deserves  especial  attention  and 
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eep  study  in  the  present  day.  "  It  is  not," 
says  Dr.  Maine,  in  his  masterly  essay  on 
Roman  law  and  legal  education  \  "  because 
our  jurisprudence  and  that  of  Rome  were 
once  alike  that  they  ought  to  be  studied 
together,  it  is  because  they  will  be  alike, 
it  is  because  we  in  England  are  slowly 
and  perhaps  unconsciously  and  unwillingly, 
but  still  steadily  and  certainly,  accustom- 
ing ourselves  to  the  same  modes  of  legal 
thought,  and  to  the  same  conceptions  of 
legal  principle  to  which  the  Roman  juris- 
consults had  attained  after  centuries  of 
accumulated  experience  and  unwearied  cul- 
tivation." 

These  are  admirable  words,  the  truth 
and  value  of  which  become  the  clearer  the 
closer  we  scrutinise  the  tendency  of  our 
modem  legal  reform;  but  to  two,  among 
the  many  questions  of  the  day,  does  the 
importance  of  the  study  of  the  Roman 
law  most  apply,  viz.  the  demand  for  codi- 
fication, and  the  demand  for  legal  educa- 
tion.     The    difficulties  that   stand  in  the 

'  6e«  the  Cambridge  Essays  for  1856. 
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way  of  the  first  of  these  questions  are 
many  and  powerful,  not  the  least  of  which 
is  what  the  writer  above  quoted  so  forci- 
bly insists  upon,  viz.  the  decay  of  tech- 
nical phraseology  in  the  English  law,  and 
the  want  of  a  proper  legal  terminology, 
by  which  a  definite  and  concise  expression 
of  legal  conceptions  may  be  given ;  an 
evil  that  presented  itself  as  one  of  such 
importance  to  the  mind  of  Mr.  Living- 
stone, as  required  at  once  to  be  removed, 
and  necessitated  the  addition  to  his  Code 
of  Louisiana  of  a  book  of  definitions. 

How  admirably  the  Roman  Law  comes 
in  aid  of  this  defect,  and  what  service 
may  be  rendered  to  our  legal  phraseology 
by  the  writers  whose  technical  language 
is  so  skilfully  exhibited  in  the  pages  of 
the  Digest,  Dr.  Maine  has  sufficiently 
she^vn.  But  it  is  in  its  connexion  with 
legal  education  that  the  Roman  Law 
stands  preeminently  forth.  If  we  are 
to  expect  a  properly  devised  system  of 
codified,  or  well  arranged  law,  is  it  too 
much  to  ask  for  minds  trained  up  to  the 
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task,  and  capable  of  providing  for  the 
combination  of  theory  and  practice,  that 
must  present  itself  therein  ?  And  if  what 
Bacon  says  be  true,  that  the  age  in  which 
a  code  should  be  formed  should  exceed 
preceding  ages  in  intelligence,  what  answer 
shall  be  made  to  the  question,  "  Is  this 
such  an  age,  and  have  we  the  means  at 
our  disposal  for  such  a  task  ? "  Can  we 
say  that  our  general  mass  of  legal  intelli- 
gence is  superior  to  what  is  past,  or  can 
we  avoid  seeing  the  inferiority  of  our  own 
juridical  writers  to  the  jurists  of  neigh- 
bouring countries.  And  when  we  search 
for  reasons  for  such  a  state  of  affairs,  one 
above  all  must  strike  us,  viz.  the  want  of  a 
sound  leofal  traininof  for  those  who  are  to 
become  the  proposers  and  exponents  of  the 
laws  of  this  country. 

For  one  thing  and  the  other,  for  legal 
reform,  whatever  shape  it  may  assume,  and 
for  legal  education,  the  maxims  and  princi- 
ples embodied  in  the  Koman  Law,  and  the 
language  in  which  they  are  framed,  un- 
doubtedly are  of  inestimable  value. 
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The  study  of  the  Roman  Law  will 
help  to  bring  out  that  twofold  spirit, 
which,  to  use  Savigny's  words,  is  indis- 
pensable to  the  jurist — the  historical,  by 
which  the  peculiarities  of  every  age  and 
every  form  of  law  may  be  seized  and  ap- 
preciated, the  systematic,  by  wliich  every 
notion  and  every  rule  may  be  placed  in 
lively  connexion  and  cooperation  with  the 
whole. 

In  conclusion,  let  us  hope  that  the  time 
is  not  only  coming,  but  is  not  far  off,  when 
the  phraseology  of  the  Statute-Book  will 
not  be  the  worse  for  a  rate  in  aid  from  its 
friendly,  not  rival  neighbour,  the  Corpus 
Juris,  and  the  champions  of  Archbold, 
Tidd  and  Chitty  will  have  no  cause  to 
fear  the  utter  destruction  of  these  eloquent 
commentators,  although  our  students  are 
brought  up  to  peruse  and  admire  the 
learning  of  Ulpian,  Gaius  and  Papinian. 


Caubbidge, 
June  i8,  1857. 
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LAW    OF    CIVIL    PROCEDUKE 
AMONG  THE  ROMANS. 

Chapter  I. 

In  every  civilised  country  we  find  the  The  gene- 
most  careful  attention  paid  to  that  branch  of  an'acuon 
of  their  laws,  whether  codified  or  not,  that 
relates  to  what  is  called  Procedure.  I  pro- 
pose in  the  following  pages  to  investigate 
the  principles  on  which  the  Roman  Law  of 
Actions  was  founded,  and  in  tracing  the 
changes  that  from  time  to  time  took  place 
in  them,  to  shew  how  immediately  they 
were  influenced  by  the  alterations  of  man- 
ners, thoughts  and  habits  among  the  people 
themselves.  It  will  however,  in  my  opinion, 
be  useful  briefly  to  explain  the  notion  in- 
volved in  that  which  is  called  Civil  Pro- 
cedure, or  Action  at  Law,  and  to  commence 
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with  laying  down  certain  positions  as  start- 
ing points. 

First  of  all,  then,  it  must  be  understood 
that  "  a  right,"  or  "  Jus,"  taken  subjectively, 
is  the  claim  made  by  an  individual,  and  re- 
cognised by  the  State  to  some  fixed  and 
certain  object,  by  virtue  of  which  claim  such 
object  is  submitted  to  the  juridical  decision 
of  another ;  hence  three  conditions  are  ne- 
cessary in  every  such  claim,  in  order  to 
complete  it  as  a  Right : — 
ist.  A   subject  capable  of  exercising  the 

right. 
2nd.  An  object  to  which  the  right  is  at- 
tached ;  and 
3rd.  A  determined  fact,  with  which  the 
acquisition  of  the  right  is  connected, 
in  accordance  with  juridical  principles; 
that  is  its  foundation,  or  that  which 
calls  it  into  existence  and  sustains  it 
afterwards. 

2ndly.  The  most  simple  and  convenient 
aspect,  in  which  rights  may  be  regarded,  is 
twofold ; — one  relating  to  their  extent,  the 
other  to  their  object.     Under  the  first  head. 
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although  in  reality  they  have  a  general  and 
universal  interest,  yet  have  they  also  an 
individual  one,  attaching  to  their  possession ; 
and  therefore  they  are  either  absolute  and 
generally  obligatory,  or  relative  and  personal. 
Under  the  second  head,  we  consider  their 
foundation  and  their  aim,  that  is,  not  only 
as  connected  with  individuals,  but  as  con- 
cerned with  things  and  actions;  in  the  one 
case  we  call  them  Jura  in  Re,  or  property 
rights;  in  the  other,  Jura  ad  Rem,  or 
obligation  rights.  And  this  division  we 
find  expressed  by  the  Roman  lawyers  in 
these  words,  "  Omne  ius  quo   utimur,   vel  inst.i.  2.12. 

.  .  Gau,  I.  §8. 

ad  personas  pertinet,  vel  ad  res,  vel  ad 
actiones." 

3rdly.  As  a  result  of  such  a  notion  of  a 
right  it  may  safely  be  laid  down,  that  the 
possessor  of  it  is  entitled  to  exercise  it,  and 
in  so  doing,  as  long  as  he  confines  himself 
to  its  limits,  he  cannot  be  acting  \vrongfully 
or  unjustly ;  that  no  one  can  be  allowed  to 
interfere  with  his  enjoyment,  and  that  if 
any  interference  takes  place  it  is  the  busi- 
ness of  the  State  to  come  to  the  assistance 

1—2 
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of  him  who  is  thus  injured :  but  that  it  is 
the  business  of  every  good  citizen  of  a  well 
ordered  State  not  to  take  the  law  into  his 
own  hand,  but  to  appeal  to  the  judicial 
authority  for  aid. 

Here  then  we  find  ourselves  touching  at 
once  on  the  demesne  of  remedies.  Our 
first  questions  naturally  are,  To  whom  ought 
we  to  apply  for  aid  ?  in  what  form  ought 
we  to  demand  that  aid  ?  and  how  will  he  to 
whom  we  have  to  apply  proceed  in  the  set- 
tlement of  our  fair  claim,  and  in  the  repression 
of  our  adversary's  unjust  claim  ?  These  are 
really  all  the  points  for  investigation  in  that 
which  is  called  Civil  Procedure;  and  there- 
fore  it  is   that   Action    has  been   defined 

in8t..v.i.i.  by  the  Roman  lawyers  to  be  "nihil  aliud 
quam  Jus^  persequendi  judicio'  quod  sibi 

Co.  Litt.    debeturV'  by  the  English  lawyer,   "action 

285.(o) 

n'est  autre  chose  que  loyal  demande  de  son 
droit." 

We  mean  by  Bight  of  Action  then,  first 
the  right,  which  he,  who  is  injured  in  any 

^  Right  of  remedy. 

'  The  authority  and  place  where. 

'  The  object  aimed  at  by  the  plaintiff. 
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way  by  another,  has  to  claim  redress;  further 
we  understand  by  the  word  Action  itself,  not 
only  the  exercise  of  such  a  right,  but  tech- 
nically the  written  act  or  process,  as  we  term 
it,  which  opens  the  judicial  discussion.  At 
present  I  propose  to  consider  first,  the  right 
of  action  among  the  Komans  historically, 
and  then  to  advance  to  some  of  the  tech- 
nicalities involved  in  their  law  of  actions. 
Under  the  first  head  I  shall  distinguish 
the  periods  of  change  in  the  history  of 
actions  into  three  epochs. 

The  first  and  rudest  of  these  is  exhibited  First 

Epoch. 

under  the  class  of  what  were  termed  Lesris  Aetiones 

"      Legis. 

Actiones,  (an  expression  that  marks  more 
especially  their  form) ;  and  these  remedies  of 
injury  and  violence  consisted  of  symbolical 
acts,  accompanied  by  certain  verbal  forms, 
always  strictly  adhered  to. 

The  second  epoch  was  marked  by  the  second 

.  ^  .  .  '^  Epoch. 

destruction  of  these  Lesris  Actiones,  and  the  Formulary 

^  ^     system. 

substitution  of  the  Formulae,   as  the  basis 
of  all   procedure;  a  change  distinctly  ex- 
plained by  Gaiusin  these  words,  "  Per  legem  iv.  §  30. 
^butiam,  et  duas  Julias  sublata)  sunt  istse 
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legis  actiones,  effectumque  est  ut  per  con- 
cepta  verba,  id  est  per  formulas,  litigaremus." 
From  which  we  may  gather,  that  the  symbols 
and  pantomime  of  the  old  Legis  Actiones 
were  removed,  and  that  the  matter  in  dis- 
pute was  laid  before  the  Praetor  or  Judex, 
in  the  shape  of  written  pleadings,  or  "con- 
cepta  verba,  vel  formulas." 
Third  This  second  stage  or  formulary  process 

judiciaEx-  lastcd  till  the  reign  of  Diocletian,  in  whose 

traordi-  ,  tit  i  i? 

naria.        time,  or  pcrliaps  a  little  later,  the  custom  oi 

A.D,282.  .  . 

nominating  a  Judex  was  exchanged  for  that 
of  referring  the  matter  to  a  Magistratus, 
and  the  Ordo  Judiciorum  Privatorum  was 
merged  in  the  Judicia  Extraordinaria ;  one 
consequence  of  which  was  a  departure  from 
the  strict  formulary  process  and  technical 
0.  2. 58.  pleadings,  and  an  introduction  of  equitable 
interpretations. 

But  such  important  changes  as  these 
require  a  few  words  of  explanation ;  and  I 
propose  now  to  dwell  briefly  on  each  of 
these  epochs,  and  shew  how  each  was 
adapted  to  the  spirit  of  the  particular 
period  in    which    it    flourished,   and   how 
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each  alteration  was  produced  by  uncontrol- 
lable circumstances. 

The  era  in  which  the  first  of  these  judi-  Roman 

.  .  character- 

cial  remedies  grew  into  repute,  was  that  por-  istics  in 
tion  of  time  that  extended  from  the  earliest  period. 
attempt  at  codifying  or  systematising  the 
laws  of  Rome,  to  the  establishment  of  the 
Prsetorship,  t.e.  from  the  time  of  the  Twelve 
Tables  to  the  year  a.u.c.  387,  a  period  full  of 
eventful  years  for  Rome,  marked  by  bloody 
foreign  wars  and  furious  internal  strife,  but 
at  the  same  time  a  period  especially  stamped 
with  the  most  peculiar  traits  of  Roman  cha- 
racter. Of  those  characteristics  their  Juris- 
prudence had  its  full  share.  Without  treatises, 
without  art,  without  lawyers,  like  that  of 
every  country  in  its  infancy,  its  forms  and  ce- 
remonies were  of  the  rudest,  but  at  the  same 
time,  of  the  most  expressive  nature ;  yet  it 
differed  from  that  of  other  countries,  in  that 
it  maintained  its  exclusive  character,  in  spite 
of  the  difficulties  it  encountered,  and  in  spite 
of  temptations  to  amalgamate  with  other  sys- 
tems. It  differed  also  materially  from  that  of 
other  nations  and  people,  in  the  ease  with 


8  LAW    OF    CIVIL    PROCEDURE 

which  itadjusted  itself  to  the  intenical  changes 

that  were  constantly  at  work  in  Rome.     It 

savipny—  has  bcon  well  said  by  an  acute  and  powerful 

Vocation  of        .  _^  it-, 

our  Age  for  writcr  on  Kouiau  Law,  that  Kome's  areat- 

Jurispru-  .  ° 

dence.  ncss  was  owing  to  the  quick,  lively  political 
spirit  by  which  she  so  renovated  the  power 
of  her  constitution,  that  the  new  merely 
administered  to  the  development  of  the  old. 
It  was  by  a  judicious  mixture  of  the  per- 
manent, or  conservative,  and  progressive 
reformatory  spirit,  that  she  was  enabled  to 
shape  a  constitution  and  frame  laws  that  in 
time  gave  her  the  empire  of  the  world.  In 
the  Law  we  find  the  Roman  character 
strongly  impressed.  The  history  of  that  law 
exhibits  everywhere  a  gradual,  wholly  orga- 
nic development,  a  holding  fast  by  long 
established  principles  and  notions  without 
being  fettered  by  them — a  happy  power  of 
seizing  on  a  new  and  popular  theory,  and  by 
adapting  it  to  the  old,  of  framing  a  fresh 
form,  which  thus  became  as  matured  and 
fixed  as  though  it  were  old  law. 

Even  in  the  rude  period,  when  these 
Actiones  Legis  flourished,  is  this  system- 
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atic  development  visible.  Even  before  the 
great  era  of  Cicero  there  were  men  who 
played  their  parts  in  the  quiet  reform  and 
improvement  of  their  jurisprudence  as 
honestly,  if  not  so  skilfully,  as  Papinian 
and  Ulpian  in  the  golden  days  of  the 
Roman  Law. 

I  have  said  that  each  change  and  each 
epoch  was  characterised  by  peculiar  features  ; 
I  may  add,  that  in  every  division  of  their 
jurisprudence,  an  analogy  was  preserved, 
and  that  through  them  all  a  unity  of  purpose 
and  design  is  visible. 

Thus  the  remarkable  pre-eminence  of  the  pharacter- 

i  istic  traits 

citizenship  affects  every  branch  of  the  laws,  ^'^j^Law 
while  the  simplicity  of  juridical  notions  is 
evinced  in  the  rude  symboUcal  acts  by  which 
all  judicial  proceedings  were  marked,  and 
which  were  tenaciously  adhered  to  for  a 
length  of  time,  on  account  of  the  advan- 
tages derived  from  their  palpableness.  A 
brief  glance  at  two  of  their  early  legal  insti- 
tutions will  shew  clearly  these  features — 
the  spirit  of  exclusiveness  and  the  love  of 
publicity.     In  the  one,  that   of  property,  ^^J'°' 
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without  a  knowledge  of  the  mysterious  pri- 
vileges of  citizenship  we  should  have  no  right 
understanding  of  the  different  species  of 
ownership,  such  as  the  Mancipium,  and  the 
possession  Ex  jure  Quiritium,  or  whence  arose 
the  necessity  for  the  introduction  of  a  third 
form,  the  Bonitarian.  Nor  would  it  be  easy 
to  account  for  or  explain  the  various  modes 
by  which  property  was  transferred  from  one 
to  another,  such,  for  instance,  as  Mancipatio, 
and  Injure  cessio,  if  we  had  not  seen,  in  the 
explanation  of  the  ceremony  given  by  Gains, 
the  remarkable  publicity  which  it  was 
required  should  accompany  the  transfer  of 
property. 
Of  Con-  In  the  other  legal   institution,   that  of 

Obligations  or  Contracts,  the  strict  observ- 
ance of  this  publicity  is  equally  visible,  and 
under  the  name  of  Nexum,  which  was  the 
earhest  technical  term  for  contract,  a  com- 
plete analogy  was  preserved  between  obliga- 
tions and  sales  or  conveyances,  for  no  obliga- 
tion was  ratified  by  mere  word  of  mouth, 
by  consent,  or  bare  delivery ;  in  eveiy  case 
the  fiction  of  a  public  sale   was  resorted 


tracts. 


AMONG    THE    ROMANS.  11 

to,    and   the    presence    of  "wdtnesses^    was 
necessary. 

If  then   such    were   the   characteristic  of  Civii 

.     Procedure. 

features  stamped  upon  other  institutions,  it 

was   not   likely   that   Civil    Procedure    or 

"  Remedy  by  Action"  would  be  placed  on  a 

different  footing;  accordingly  we  find,  that 

in  the  era  of  the  Legis  Actiones  the  three 

distinguishing    marks   were    exclusiveness, 

publicity,  and  simplicity. 

Of  these  Legis  Actiones  Gains  enumerates  The  Legis 

and  explains  five*.     Without  entering  into  enume- 
rated. 


^  Roman  citizens. 

*  I.  The  Sacramenti  Actio,  a  genus  of  actions  rather  than  a 
particular  specific  one,  extending  to  every  kind  of  business,  even 
to  those  for  which  the  law  had  given  no  other  action.  Here 
each  party  (plaintiff  and  defendant)  deposited  with  the  Pontifex 
a  sum  of  money  (Sacramentum)  to  abide  the  issue  of  the  suit 
before  the  Centumviri  or  Judex,  the  sum  so  deposited  by  the 
loeer  was  forfeited  to  the  Treasury  (pcenae  nomine).  In  the  Orat. 
pro  Csecina,  c.  33,  and  in  the  Pro  Dom.  29,  Cicero  alludes  to 
the  formula  appended  to  this  Actio  "  Justum  sit  sacramentum 
an  injustum." 

2.  Judicis  Postulatio — of  which  we  have  no  clear  account, 
probably  it  was  applicable  to  but  a  few  cases,  or  used,  as  Zim- 
mem  suggests,  to  assess  damages  by  means  of  a  Judex. 

3.  Per  Condictionem — where  the  plaintiff  summoned  his  ad- 
versary to  be  present  in  order  to  choose  a  Judex  on  the  30th  day 
{condicere  was  the  old  word  for  denuntiare). 

4.  Per  Manus  Iiyectionem — this,  from  Gaius's  account,  seems 
to  have  been  rather  a  legal  remedy  for  recovering  on  a  judgment 


Comm.  IV. 
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any  detailed  exposition  of  them,  one  or  two 
of  the  leading  political  advantages  of  these 
forms  may  be  pointed  out. 

Whatever  might  have  been  the  authority 
belonging  to  the  kings  before  the  repub- 
lican times,  in  deciding  on  suits  brought 
before  them,  whether  there  was  any  separa- 
tion made  in  their  judicial  and  legislative 

DeRep.v.  fuuctions,  or  whether,  as  Cicero  says,  "Jus 
privati  petere  solebant  a  regibus,"  and,  as 

Dion.  Hal.  Diouysius  asscrts,  not  till  Servius's  reign 
was  the  office  of  Judex  introduced ;  yet,  in 
the   days   of  the  E,epublic,  the   offices   of 

Distinction  Magistrate   and   Judge  were  entirely  dis- 

hetween  ,  . 

Magistrate  tiuct,  aud  the  Magistrate  s  duty  consisted 
in  granting  a  formula  or  process,  and  in 
appointing  the   Judex,  or  rather   in  sanc- 

than  an  original  action,  deriving  its  name  from  the  words  in  the 

formula  that  accompanied  it,  "  ob  earn  rem  ego  tibi 

judicati  manus  injicio." 

5.  Per  Pignoris  Capionem.  This  was  a  form  partly  customary 
and  partly  legal,  differing  in  some  important  particulars  from  the 
other  Actiones,  such  as  being  conducted,  not  "in  jure,"  in  the 
absence  of  the  defendant  if  necessary,  on  any  day  whether  fas- 
tus  or  nefastus,  and  in  exacting  a  pledge  from  the  opponent. 
On  this  subject  see  the  notes  in  the  Appendix  to  Linley's  Study 
of  Jurigprudence  (pp.  32 — 35),  a  work  which  for  clearness  of 
explanation  and  precision  cannot  be  too  much  praised;  see  also 
Gaii  Comm.vf.  13 — 39. 
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tioning  the  choice  of  Judex,  made  by  the 
contending  parties.  Each  of  these  proceed- 
ings had  a  technical  name ;  that  before  the 
magistrate  was  said  to  be  done  In  jure',  Between 

In  Jure 

that  before  the  Judex  was  called  a  Judi-  and  in  Ja- 

dicio. 

cium.  The  power  of  the  Judex  when  so 
appointed  was^  entirely  independent  of  the 
magistrate,  though  his  position  was  rather 
that  of  an  arbiter  than  a  public  officer  \ 

From  the  decision  of  the  Judex  there  Waither. 
was  no  appeal,  nor  indeed  did  any  such  xlx.***^' 
measure  exist  among  the  Romans.  For 
the  Veto,  which  has  sometimes  been  con- 
founded with  Appeal,  was  of  a  nature  en- 
tirely distinct,  the  effect  of  which  was  to 
annul  and  put  a  stop  to  all  legal  proceed- 
ings, not  to  remit  them  to  another  hearing. 

It  was  only  in  a  Kepublic,  and  among  a  position 
people  so  exclusive  as  the  Roman,  that  such  rity  of  the 

Judex. 
'  Cf.  the  passage  in  the  Oration  Pro  Public  Quinctio,  c.  9  :  "  Te 

Judiccm  C.  Aquilli  sumsit Judiciiun  esse  nou  de  ro 

pecuniaria"  4c. 

'  Providwl  however  that  the  formula  was  strictly  observed. 

'  A  remarkable  fact  should  be  noticed  here,  that  where  the 
Quiritarian  ownership  was  in  dispute,  the  matter  was  heard,  not 
before  a  Judex,  but  before  the  tribunal  of  Centumvirs,  who 
were  nominated  by  the  Tribes  (an  instance  of  th«  exclusive 
Boman  spirit). 
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an  anomaly  would  exist;  an  anomaly  that 
may  be  cleared  up,  by  remembering,  that 
as  each  magistrate  received  his  authority 
from  and  was  an  immediate  delegate  of  the 
sovereign  people,  by  virtue  of  that  sovereign 
delegation  he  reigned  supreme  in  his  office, 
and  was  at  once  invested  with  a  thoroughly 
independent  power  of  action.  Hence  we 
have  a  clue  to  the  apparent  harshness  with 
which  a  Judex  Avas  punished  for  negligence 
or  imperitia^  when,  as  was  said,  "litem  suam 
fecit,"  because  as  there  was  no  appeal  from 
his  sentence,  it  was  necessary  to  protect  the 
parties  whose  cause  he  decided,  while,  at 
the  same  time,  to  afford  him  due  protec- 
tion, skilled  assessors,  jureconsults'^,  were 
permitted  to  sit  by  and  direct  him  in  points 
of  difficulty. 
Adran.  Autocratic   as   this  office  was,   and   to 

ta^es  of  the 

office  of 

Judex.  I  -p^^  gyj.jj  imperitia,  he  against  whom  the  Judex  improperly 

decided,  had  an  "actio  in  factum,"  and  the  damages  were  left 
to  the  discretion  of  the  person  trying  it.  But  if  the  Judex  was 
guilty  of  dolus  in  his  false  judgment,  then,  in  addition  to  damages, 
he  suffered  by  a  mark  of  disgrace.  Cicero  deOratore,  11.75.  "Quid? 
si,  quum  pro  altero  dicas,  litem  tuam  facias." 

3  Thus  in  Quintius's  suit  three  juris  consulti  sate  aa  assessors — 
M,  Marcellus,  P.  Quintilius,  and  L.  Lucullus. 
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our  ideas  dangerous  as  it  may  seem,  it  was 
so  congenial  to  Koman  notions^  that  it 
lasted  for  many  years;  the  question  then 
naturally  arises,  what  were  the  advantages 
conferred  by  this  institution  ? — they  may  be 
summed  up  very  briefly  under  the  double 
bearing,  political  and  practical.  PoUtically,  J^ » ^o"*"- 
it  ofiered  the  advantages  of  simplicity  and 
economy,  good  and  prompt  administration 
of  justice,  all  opportunity  removed  from  the 
magistrate  of  abusing  his  authority  over 
individuals,  by  delegating  part  of  his  duties 
to  another,  while  that  other  was  purposedly 
placed  in  an  independent  post,  and  raised 
above  those  influences  that  too  often  act 
injuriously  upon  nominees  of  government. 
For  he  was  the  representative  of  the  people, 
and  as  such  was  chosen,  not  because  he  was 
a  skilful  lawyer,  not  because  he  was  a 
patrician,  not  because  he  was  a  partisan, 
but  because  he  was  an  honest  man,  and  a 

'  And  80  much  was  it  bound  up  with  the  Roman  constitution 
as  to  be  lookcti  upon  as  an  emblem  of  liberty,  whose  loss  Cicero 
touchingly  regrets  in  the  De  OfEciis,  "  Extincto  enim  Senatu, 
deletisque  JudiciiH  quid  est,  quod  dignum  nobis  aut  in  curia  aut  in 
foro  agere  possimus  ? " 
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man  of  business  habits,  one  too,  who  might 
himself  the  very  next  day  be  in  the  position 
of  one  or  other  of  the  parties  whose  cause  he 
was  deciding.  Nor  was  he  placed  in  any 
technical  difficulty  in  the  discharge  of  his 
functions.  The  formula,  which  accom- 
panied his  appointment  gave  him  full  in- 
structions, because  it  comprised  a  series  of 
questions  in  which  the  whole  matter  in  dis- 
pute had  previously  been  arranged  before 
the  magistrate,  and  to  which  he  was  to 
answer  yes  or  no.  His  decision  or  judgment 
could  not  go  further  than  the  imposing  a 
pecuniary  penalty,  whatever  might  be  the 
subject  of  demand;  the  execution  of  this 
judgment  belonged  to  the  magistrate. 
2nd,Prac.  In  a  practical  light  this  office  offered 
equal  advantages.  In  the  first  place  it 
gave  the  Magistrate  liberty  to  attend  to 
the  higher  parts  of  his  duty,  the  legisla- 
tive functions,  by  disembarrassing  him  of 
that  infinity  of  questions  of  detail  which, 
by  occupying  time,  would  divert  his  atten- 
tion from  the  higher  business  of  the  com- 
monwealth; and  secondly,  it  ensured  a  safe 


tical 
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rapidity  in  the  despatch  of  business,  be- 
cause two  courts  were  sitting  at  the  same 
time ;  in  one  the  questions  of  fact,  the 
yes  and  the  no,  were  being  sifted;  in 
the  other,  the  legal  difficulties,  that  are 
ever  a  fruitful  source  of  delay,  were  heard 
and  decided. 

I  have  dwelt  thus   at  lenofth   on   this 'r^'l<^°?^^« 

o  court  cha- 

separation  of  law  and  fact,  this  double  court  o^hf  two 
of  Magistrate  and  Judex,  on  account  of  its  *o^,  ^^  *'^' 
being  a  clue  to  the  history  of  the  early 
Roman  Procedure,  as  well  as  characteristic 
of  the  Formulary  Process,  or  second  a^ra, 
and  of  the  Legis  Actiones,  or  first,  but 
above  all,  because  it  illustrates  what  I 
laid  down  before,  as  an  important  feature 
of  the  historical  development  of  the  Roman 
Law,  that  it  is  specially  stamped  with 
Roman  notions,  for  it  was  a  cherished  prin- 
ciple with  them,  that  none  but  a  private 
citizen,  chosen  by  themselves,  should  decide 
on  the  disputes  of  fellow-citizens. 

It  is  fitting  now  that  I  make  a  few  remarks  The  Lejfis 

"  Actiones. 

on  the  Legis  Actiones;  I  say  few,  because 
the  forms  of  proceeding  themselves  are  so 

2 
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ably  explained  in  Mr.  Linley's  work  that 
I  need  not  waste  time  by  dwelling  on  that 
portion  of  my  subject. 

The  term  The  term  "legis  actio"  was  a  generic  one, 

tio,'  designating  all   the  formalities  of  process 

then  employed,  but  each  of  those  formal- 
ities had  a  special  name,  drawn  from  the 
peculiar  act  that  characterises  it. 

vocatioin  j^  thcso  early  days  all  process  com- 
menced with  the  Vocatio  in  Jus',  or  the 
summons,  by  which  the  plaintiff  cited  his 
adversary  before  the  magistrate's  tribunal, 
on  whose  refusal  to  appear  the  plaintiff  was 
allowed,  in  the  presence  of  proper  witnesses, 
to  seize  and  conduct  him  forcibly  "in  Jus" — 
a  proceeding  in  strict  accordance  w^itli  the 

Tab.  i.4.  ist  of  the  XII.  Tables:  "  Si  in  Jus  vocat, 
ni  it,  an  testa  tor,  igitur  em  capito."  The  de- 
fendant could  avoid  this  compulsory  sum- 

^  It  ia  scarcely  necessary  here  to  quote  the  well-known  scene 
so  graphically  described  by  Horace,  Serm.  i.  Sat.  9,  v.  74, 
with  the  "  Licet  antestari,"and  the  Plaintiff  and  the  Defendant's 
rapid  exit  "in  Jus"  amid  the  cries  of  the  crowd. 

Plautus,  in  the  Curcul.  v.  sc.  2,  gives  the  formulae  both  of  the 
Vocatio  and  the  Antestatio. 

Tliat  women  could  be  haled  into  court  "  in  Jus,"  in  the  Decem- 
Tiral  times,  is  clear  from  Livy's  narrative  of  Virginia,  III.  44. 
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mens,  by  offering  a  vindex  to  represent  him, 
who  took  on  himself  the  process.  But  de- 
fendant could  be  seized  and  haled  into  court 
from  his  own  house:  for  it  was  a  maxim  of  0.2. 4. is. 

T>w  •      •  •  .  D.50, 17. 

Law,  "Pomus  tutissimum  cuique  reiugmm  103. 
atque  receptaculum." 

In  after  times  the  Praetorian  jurisdiction  Praetorian 

*^  alterations 

introduced   some   important    and    salutary '°  >'- 
alterations  in  the  roughness  of  these  pro- 
ceedings,   protecting,  by  the  penal  action 
"de   vi  non   eximendo,"    defendants    from  d-  2.  r. 
unnecessary  violence  in  these  summonses, 
and  enacting  that  certain  classes  of  indi- 
viduals should  not  be  summoned  "in  Jus  d-  2. 4. 
sine  permissu  (Praetoris)." 

By  the  terms  of  the  Condictio  this  primi-  TheVadi- 

^  •*■  monium 

tive  mode  of  compelling  appearance  was  dis-  ^'°'°^^^' 
pensed  with,  by  means  of  the  Vadimonium, 
or  promise  to  appear  either  simply,  under  bail, 
by  oath,  or  by  nomination  of  recuperators. 
On  failure  of  the  party  to  appear  at  the  ap- 
pointed time,  as  Cicero,  Pro  Quinctio,  says',  cap.  h. 

'  That  there  is  no  mention  of  Vadimonium  in  the  Digest  is 
attributed  by  Heineccias  to  Tribonian's  determination  to  pre- 
vent any  recollection  of  this  old  form,  by  expunging  it  from  all 
the  ancient  fragments.     A  comparison  of  the  CoUatio  Moss,  et 

2—2 


20  LAW   OP    CIVIL    PROCEDURE 

"  Vadimonium  est  desertum,"  and  the  mar 
gistrate,  after  thirty  days'  delay,  had  power 
to  put  the  plaintiff  in  possession  of  the  de- 
cap.  20.  fendant's  goods.  "Ei,"  says  Cicero,  "absenti 
omnia  fortunarum  suarum,  omnia  vita?  oma- 
menta,  per  summum  dedecus  et  ignominiam, 
deripi  convenit."  Such  were  the  preliminaries 
that  took  place  in  Jure,  and  in  this  way  the 
parties  were  ready  to  proceed  by  one  of  the 
five  Legis  Actiones.  I  think  I  have  said 
enough  to  shew  how  thoroughly  in  accord- 
ance they  were  with  old  Roman  habits  and 
feehngs.  But  whatever  advantages  this 
early  process  possessed,  of  bringing  the  par- 
ties at  once  into  court,  of  coming  rapidly  to 
an  issue,  of  separating  law  from  fact,  and 
deciding  on  both  concurrently,  and  of  obtain- 
ing judgment  without  delay;  however  agree- 

Rom.  Legum,  Tit.  ii.  §  6,  with  D.  47,   10.  7,  will  shew  that  the 
term  was  really  introduced  into  the  Praetor's  edict. 

In  olden  times  there  was  undoubtedly  an  express  formula 
given  to  the  Plaintiff  for  binding  the  Defendant  to  appear  (vadari 
reum) ;  and  that  some  skill  and  learning  were  necessary  in  pre- 
paring it,  appears  from  a  passage  in  one  of  Cicero's  letters,  Ad 
Q.  Fratrem,  11.  15,  where  he  speaks  of  Caesar's  satisfaction  at  Tre- 
batius's  presence,  because  he  knew  not  "in  tanta  multitudine 
eorum,  qui  una  essent,  quenquam  fuisae  qui  Vadimonium  concipere 
posset." 
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able  it  was  to  the  suitors  to  have  their 
questions  of  fact  settled  by  one  of  them- 
selves, a  Roman  private  citizen ;  there  were, 
on  the  other  hand,  grave  obstacles  to  be  en- 
countered. For  these  forms  ere  long  became  Disadvan- 
oppressed  with    subtle    technicalities ;    the  suuing 

...  .  ,  from  the 

application  of  them  m  practice  soon  was  so  Legis  ac- 

...  .  tiones. 

beset  with  difficulties,  from  the  nicety  and 
the  rigorous  preciseness  required  in  setting 
them  out,  that  they  were  instruments  of  legal 
oppression,  rather  than  of  practical  utility; 
and  the  truth  of  the  proverb  was  evinced 
in  their  case,  "summum  jus  summa  in- 
juria \"  Many  other  influences  were  at  work  influences 

at  work  to 

too  to  weaken  the  hold  they  once  had  on  weaken 

•^     ^  them. 

the  feelings  of  the  people.  First  and  fore- 
most the  Peregrini  were  beginning  to  as- 
sume a  position  of  importance;   next,  the 

*  Niebuhr  maintaina,  and  \*'itli  much  show  of  probability,  that 
the  real  boon  conferred  by  Cn.  Flaviua,  and  for  which  he  was 
subsequently  rewarded  by  the  tribuneship,  was  the  publication 
of  each  of  these  Actiones  Legis  simply  and  without  commentary, 
in  addition  to  the  Calendar  of  Dies  Fasti  and  Nefasti. 

"  Fastus  erit  per  quem  lege  licebit  a(j'i" — even  the  Poet  was 
acquainted  with  the  technical  term,  though  the  Legis  Actiones 
had  long  since  given  way  to  the  Formulary  Process. 

Niebuhr  further  maintains  that  Cicero  knew  well  this  Ju* 
Ciyile  Flavianum. 
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jurisdiction  of  the  PrsGtor  was  becoming 
more  and  more  extended;  the  oppressions 
of  the  patrician  class  too,  especially  in  the 
administration  of  justice,  had  produced  a 
determined  spirit  of  opposition,  and  a  hatred 
that  more  than  once  nearly  led  to  a  sacrifice 
of  nationality ;  while  a  race  of  men  had  been 
gradually  coming  into  repute  and  notice, 
distinguished  as  much  by  the  vigour  of  their 
intellect  as  by  their  influence  in  the  state; 
I  mean  the  class  of  lawyers,  or  jurispru- 
dentes.  These  and  other  causes,  such  (inter 
alias)  as  the  results  of  successful  war  against 
rich^  and  powerful   neighbours,   were  gra- 


^  Such  influences  as  these  are  most  valuable  aids  in  explana- 
tion of  changes  in  laws  and  legislation  of  eveiy  country,  on  which 
many  good  books  have  been  written. 

Let  me  add  to  those  above  enumerated,  the  moral  and 
physical  effects,  which  resulted  from  the  long  Punic  wars,  viz. 

First,  the  enriching  of  one  class,  the  contractors,  and  the  im- 
poverishing of  the  old  Cives,  and  consequently  the  introduction 
of  an  aristocracy  of  wealth ;  in  time  this  ended  in  the  loss  of  the 
old  Bepublican  simplicity  and  the  destruction  of  the  patrician 
class. 

Secondly,  a  taste  for  wealthy  ease  and  luxury. 

Thirdly,  the  commencement  of  a  love  of  letters. 

And,  fourthly,  the  establishment  of  a  standing  array  and  a 
conscription.  As  a  general  consequence  old  Roman  notions  were 
gradually  being  lost. 
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dually  producing  an  alteration  of  habits; 
exclusive  nationality  was  beginning  to  give 
way  to  foreign  intercourse;  the  old  rough 
rugged  notions  were  softening  down;  and 
the  "Jus  honorarium"  or  "Pra3torian  code" 
was  making  the  benefit  of  its  equitable  im- 
provements on  the  stern  "Jus  civile"  largely 
felt.  Hence  the  period  was  come  for  the  de- 
struction of  the  Leofis  Actiones.     They  had,  Distribu- 

°       _  ,       tionofthe 

for  some  time  precedino^  the  Lex  -^butia,  LegisAc- 

,  .  tioues. 

and  the  Leges  Juliae,  been  decaying;  when 
first  is  not  precisely  known.  The  death-blow 
was  inflicted  by  the  laws  above  mentioned ; 
and  therefore  I  now  propose  to  consider 
the  passage  of  these  laws;  in  my  remarks 
on  which  T  may  at  once  acknowledge  how 
much  eveiy  inquirer  into  this  obscure  part 
of  Roman  history  is  indebted  to  Heffter, 
Zimmern,  and  Laferriere. 

The  Legis  Actiones  had  become  oppres- 
sive, from  two  causes;  one,  the  tyrannical 
influence  of  the  patricians,  who  alone  knew 
these  peculiar  forms,  and  never  divulged 
them;  the  other,  the  risk  attending  any 
mistake  committed    through   inadvertence 
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or  ignorance.  Two  men,  however,  had  done 
much  to  destroy  these  evils — Cn.  Flavius 
and  Sextus  ^Hus*:  the  pubhcation  by 
them  of  these  strict  and  hitherto  un- 
known forms,  gave  the  public  that  vantage 
ground,  which  the  patricians  had  usurped. 
Hence  the  latter,  no  longer  having  an 
interest  in  their  preservation,  ceased  to  care 
for  their  retention,  and  looked  on  their 
The  Lex     dcstructiou  wltli  apatliv.    The  Lex  ^butia, 

^butia.  .  . 

of  which  we  have  no  remains,  was  passed 
undoubtedly  with  the  object  of  making  some 
changes  in  the  Legis  Actiones,  somewhere 
about  the  end  of  the  sixth  or  beginning  of 
the  seventh  century  of  the  city,  but  it  did 
not  go  so  far  as  entirely  to  abrogate  them ; 
for  in  Cicero's  day,  who  certainly  knew  of 
this  law,  and  who  as  certainly  did  not  know 
the  Leges  Julise^,  some  of  the  Actiones  were 
still  in  existence  as  e.  g.  the  Manus  injectio 

^  The  Roman  Chitty  and  Archbold  of  their  day. 

'  I  assume  with  Heffter  that  these  were  the  Leges  Julise, 
passed  in  Augustus's  reign.  Cf.  HefiFter,  Comm.  in  Gaii  Institut. 
Obs.  cap.  viii.  p.  24. 

Aulus  Gellius,  xvi.  10,  tells  us  that  these  antiquated  fonns 
were  disposed  of  (how  he  does  not  shew)  by  the  Lex  jEbutia, 
"nisi  in  legis  actionibus  centumviralium  causarum." 
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and  the  Pignoris  capio,  while  the  Sacra- 
mentum  was  then  reserved  for  the  Judicia 
Centumviralia.  In  all  probability  then  the 
two  forms  of  the  Judicis  postulatio  and 
the  Condictio  were  those  aimed  at  by  this 
law.  A  passage  in  the  Oration  Pro  Roscio  Cap.  iv. 
Com.  shews  us  that  the  Condictio  had  dis- 
appeared and  been  displaced  by  the  For- 
mulae, while,  from  some  remarks  in  the 
same  Oration  (iv.),  and  in  the  De  Officiis,  in.  15  and 
we  gather  that  he  only  knew  of  two  kinds 
of  separate  and  distinct  judicia,  the  "Ju- 
dicia Legitima"  and  the  "  Arbitria  Hono- 
raria," or  Judicia  decided,  not  by  Civil  Law, 
but  by  Praetorian  forms '.  Hence,  adopting 
Heifter's  careful  summary  of  the  objects  of 
this  Lex,  we  may  assume  them  to  have 
been  twofold;  one,  to  preserve  intact  to 
the  Centumviri  the  Sacramenti  Judicium  in 
private  suits,  but  to  reserve  questions  De 
Libertate  and  Civitate  for  the  Decemviri 
litibus  judicandis;  the  other,  to  enable  par- 
ties to  proceed  "per  concepta  verba/'  where 

'  To  which  Zimmem  makei  some  objections  :  see  his  remarks 
»t  5  35.  note  i. 
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the  Condictio  and  Judicis  postulatio  Lad 
formerly  been  applicable,  and  to  give  the 
Pr^tor  jurisdiction  in  these  cases. 

The  Leges  The  two  Legcs  JuHsd  wcrc  passed  in  the 
reign  of  Augustus,  one  having  reference 
to  Judicia  Publica,  the  other  to  Judicia 
Privata.  Fragments  of  these  laws  have 
been  preserved  and  commented  on  by 
various  writers,  such  as  Brissonius,  Gravina, 
Sigonius,  and  others ;  one  passage  in  them 
sufficiently  warrants  the  assertion  of  Gains, 
that  thenceforth  the  Actiones  Legis  were 
to  be  destroyed :  "  De  omnibus  ca^teris 
rebus,  de  quibus  inter  cives  Romanos,  in 
urbe  Koma,  intrave  primum  urbis  milia- 
rium,  controversia  erit,  ....  per  verba  con- 
cepta  agatur." 

Second  aera.        Wc  bid  farcwcll  thcu  to  thcso  Actloncs 

TheFor- 

muiaryPro-  Lcgis,  the  representations  of  the  rude  sim- 
plicity of  early  Koman  times ;  and  we  arrive 
at  the  second  sera,  that  of  the  Formulary 
Process.  In  this  part  too  of  my  duty 
I  shall  pass  over  the  detail  respecting 
these  formula?,  which  will  be  found  in  Mr. 
Linley's  book,    or    better   still,  in  Gaius's 
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Commentaries;   but   I  shall  dwell  a  little 
on  their  characteristic  traits'. 

In  the  first  place,  there  were  four  im-  Their  first 

•^  characteris- 

portant  points  of  diiference  between  thet«e. 
Formulae  and  the  Legis  Actiones.  They 
were  verbal  forms,  not  forms  mixed  up 
half  of  acting,  half  of  speaking ;  they  were 
separate  and  specific,  not  generic;  i.  e.  they 
were  individual  cases,  specially  adapted  to 

^  For  convenience  sake  I  give  a  short  explanation  of  them  in 
a  note. 

The  formuliB   were  legal  forms  adapted  to  each   particular  jjjg  For. 
case  brought  before  the  Praetor;  commencing  with  the  Judicis  mulae. 
datio^  setting  out  the  precise   point  in  dispute,  and  directing       eir  parts, 
the  Judex,  when  he  had  ascertained  the  merits  of  the  question, 
either  to  adjudicate  strictly,  or  to  act  in  such  way  as  he  thought 
most  equitable. 

Thtre  were  four  parts  in  every  formula,  in  addition  to  the 
formal  "Judicis  datio"  by  way'  of  commencement: — The  De- 
monstratio,  the  Intentio,  the  Adjudicatio,  and  the  Conderanatio. 

The  Demonstratio  was  the  short,  simple  statement  of  the 
cause  of  quarrel,  e.  g,  "Quod  Aulus  Agerius  Numerio  Negidio 
bominem  vendidit." 

The  Intentio  pointed  out  to  the  Judex  to  what  end  he  should 
direct  his  inquiry,  t.  e.  if  anything,  and  what,  was  due  tj  the 
plaintiff;  as  e.  g. 

"  Si  paret  Num.  Neg.  Aulo  Ager.  sestertium  x.  miUa  dare 
oportere ;"  or  it  might  be,  "  Quidquid  paret  N.  N.  A.  A.  dare 
facere  oportere." 

Tlie  Adjudicatio  was  the  permission  entrusted  to  the  Judex 
of  making  such  award  in  the  dispute  to  one  or  other  of  the  par- 
ties as  he  thought  right:  "Quantum  adjudicari  oportet,  judex 
....  adjudicato;    but  the  A(\judicatio  was  a  form  applicable 
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each  peculiar  state  of  circumstances;  not 
being  dependent  on  the  words  or  directions 
of  the  law,  they  were  easily  varied  and 
adapted  to  use ;  and,  lastly,  they  gave 
more  scope  to  the  decision  of  the  Judex. 
Their  ge-  In  the  second  place,  the  influence  of  the 

cond.  ^ 

Prsetorian  regulation  was  brought  to  bear 

IV.  §11.     upon  them.     For  Gains  says,  that  during 

the  reign  of  the  Legis  Actiones  the  edicts 

of  the  Praetors  were  not  in  use,  whereas  by 

Cic.  Pro     these  edicts  many  forms  of  action  had  now 

Rose.  Com.  , 

^  been  mtroduced.   Hence  the  Formulary  Pro- 

Pro  Tull.  ^  *^ 

8  and  44.    ggss  had  a  double  foundation — the  Common 

Law,  and  the  Equitable  or  Praetorian  Law. 

Extension         Wc  shall  find  then,  that  in  this  sera  the 

Judic^'"^*  Praetor's  judicial  office  was  much  extended, 

and  that  part  of  his  duty  was  to  transcribe 

only  to  three  Judicia;  viz.  familise  erciscund*,  communi  divi- 
dendo,  and  finium  regundorum." 

The  Condemnatio  was  the  power  given  to  the  Judex  to  con- 
demn the  defendant  to  pay,  or  let  him  go  free. 

"Judex  N.  N.  A.  A.  decern  milia  condemna;  ei  non  paret, 
absolve." 

The  strictest  observance  of  the  directions  contained  in  the 
formula  was  required  of  the  Judex,  under  the  penalty  of  "making 
the  suit  his  own." 

Sometimes  a  formula  was  not  set  out  in  full  length,  for  those 
in  "factum  concepta"  contained  usually  only  an  Intentio  and  a 
Condemnatio. 
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from  his  Album,  for  the  use  of  the  Judex, 
what  formula  he  thought  suited  to  each 
case,  and  even  to  prefix  the  name  of  such  cf.LexRn- 

bria',c.xx. 

Judex  to  that  formula.     Another  important  nawboid'* 

^  ^       Antiq.  146. 

fact  was,  that  all  the  formulae,  generally  in  .y'^^ji"^'^""- 
use,  were  to  be  found  in  the  Album  Prae- 
toris,  and  so  within  reach  of  everybody; 
while,  in  addition  to  that  notoriety,  when 
once  the  plaintiff  had  obtained  a  Judex  and 
the  proper  formula,  there  was  no  need  of 
further  recourse  to  the  Praetor,  for  the 
Judex  then  had  power  to  enter  up  and 
enforce  the  judgment.  At  another  part  of 
this  work  I  shall  have  to  speak  of  the 
influence  of  the  Praetor.  On  this  subject 
I  need  only  add,  that  the  transition 
from  the  Legis  Actiones  to  the  Formulary 
Process  was  rendered  the  less  violent,  by 
the  fact,  that  the  formulary  principle  was 
the  basis  of  each,  but,  from  the  excessive 
rigour  and  the  technical  difficulties  of  the 
former,  the  change  to  the  latter  was  a 
welcome  relief 

*  In  which  a  formula  is  given  at  full  length,  applicable  to  the 
case  of  parties  claiming  redress  for  Damnum,  whether  Infectum 
or  Datum. 
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The  For-  A  carcful  perusal  of  the  history  of  the 

process  not  times  withiii  which  these  formulae  flourish- 

a  violent 

change,  q^^  {q^  ffom  A.  u.  c.  387  to  Diocletiaii's 
reign,  shews  how  strong  a  hold,  even 
under  the  operation  of  the  most  power- 
ful internal  changes  and  external  circum- 
stances, the  old  Roman  habits  and  early 
national  traits  had  upon  the  people.  That 
gradual  development  of  the  law,  of  which 
I  spoke  above,  as  one  of  the  most  re- 
markable features  in  the  history  of  this 
people,  is  nowhere  more  visible  than  in 
this  period.  The  changes  that  I  have 
hastily  delineated  in  the  law  of  actions 
were  not  isolated  facts  in  the  history  of 
their  law,  nor  were  they  violent  reforms, 
produced  by  violent  counsellors.  From 
the  Legis  Actiones  to  the  Formula}  was 
a  natural  transition,  because  of  the  aid 
that  was  rendered  by  the  Praetorian  office, 
so  from  the  Formulary  Process  to  the 
Extraordinaria  Judicia  the  progress  was 
equally  natural  and  gradual. 

It  is  a  problem  somewhat  difficult  of  solu- 
tion, to  account  for  the  reasons  of  the  con- 
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stant  improvement  of  legal  institutions  visi- 
ble in  most  civilised  countries  in  the  midst 
of  revolution  and  war.  Thus  in  Home,  in 
England,  and  in  France,  that  period  of 
history  which  is  most  disfigured  with  war 
and  discord  is  remarkable  for  the  steady 
settlement  of  the  law,  and  for  the  decided 
influence  of  its  teachers.  The  period  I  now  constant 
speak  of  at  Rome  illustrates  this  anoma-  ment  or 

1  !•    •  n     f  m  1  legal  insti- 

lous  condition  of  facts.     Treason  and  se-  tuiions  at 

,.   .  .  Rome. 

dition  displaced  one  great  man  after  an- 
other. Forms  of  government  were  violently 
changed,  as  the  boundaries  of  the  state 
were  ever  enlarging  themselves,  and  to  the 
bystanders  every  circumstance  pointed  to 
the  utter  destruction  of  all  those  features 
that  w^ere  so  completely  Roman;  and  yet 
the  old  institutions  were  preserved,  in 
spirit  and  in  name.  One  would  have 
thought,  that  under  the  Reign  of  Terror 
of  the  Triumvirates,  not  only  liberty,  but 
law,  would  have  vanished;  that  under  the 
imperial  rule,  Pnetor  and  Judex  would 
have  been  merged  in  an  arbitrary  officer, 
nominated  by  the  Emperor  and  subservient 
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to  his  orders;  but  such  was  not  the  case. 
The  Prsotorship  was  extended  far  beyond 
its  original  limits,  and  long  before  the  For- 
mulary Process  fell  into  desuetude,  the  four 
offices  of  the  Centumvirate,  the  Judicium, 
the  Arbitrium,  and  that  of  the  Recupera- 
tors, were  concentrated,  and  placed  under  the 
Praetor's  direction,  forming  what  was  called 
The  CoRni.  the  Ordo  Judiciarius.    There  were  however 

tiones  £x- 

traordi-      Certain  iuda^ments,  not  taken  in  the  ordi- 


naruB. 


nary  way,  but  specially  intrusted  to  particular 
magistrates  for  particular  cases,  called  Cogni- 
tiones  Extraordinarise,  and  these  extraordi- 
nary proceedings  were  all  comprised  under 
D. 60. 16.   the  general  denomination  of"  Persecutiones 

178 

in  Pem  vel  in  Personam."  Of  the  causes 
which  gave  rise  to  these  Extraordinarise 
Cognitiones,  the  most  important  were, 
ist,  Proceedings  against  Tutores  suspecti; 
2dly,  Proceedings  relating  to  Fideicom- 
missa  (entrusted  to  special  Prajtors) ;  sdly, 
Proceedings  relating  to  the  improper  deci- 
sion of  a  Judex,  "  Qui  litem  suam  fecit ;" 
and,  4thly,  Proceedings  relating  to  default- 
ing and  contumacious  parties. 
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On  tlieir  first  introduction  these  Extra-  Extraordi- 
ordinaria  Judicia  were  un frequent ;  but  in  Judida. 
course  of  time,  and  under  the  influence  of 
new  legislation,  they  came  much  into  vogue, 
especially  when  the  Emperors  themselves  sat 
as  judges  both  of  appeal  and  in  original  causes. 
But  it  was  in  the  provinces  that  the  exten- 
sion of  these  Judicia  was  most  felt,  for 
Julianus  the  lawyer  declared,  that  the  power 
of  the  Praeses  Provincial  to  send  a  suit 
to  the  Judex,  or  try  it  himself,  dates  from 
the  second  century  of  the  Empire.  The  in- 
troduction of  a  Provincial  President,  with 
tribunal  and  regulations  to  aid  him,  was 
one  of  the  great  changes  of  Roman  notions ; 
and  thus  the  revolution,  that  was  silently 
at  work  in  one  of  their  institutions,  was 
preparing  the  way  for  an  important  change 
in  another. 

It  may  be  worth  while  to  consider,  a  How 

T      1  r  ^^         ^  i  •  •      i         r»  arrived  at. 

little  more  fully,  how  this  period  of  pro- 
cedure was  arrived  at,  and  how  the  old 
forms  were  at  length  entirely  discarded. 
It  will  be  seen  then,  that  the  first  step 
towards  this  result  was  in  the  distinction 

3 
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between  the  ordinary  and  extra-ordinary  pro- 
cedure ;  because  by  that  a  new  principle  was 
introduced,  of  suiting  a  form  of  proceeding  to 
the  emergency  of  a  particular  case,  by  refer- 
ring the  case  itself  to  theExtraordinariseCog- 
nitiones,  and  thus,  whenever  necessary,  disre- 
garding the  compulsory  enactments  of  the  law. 
The  old  This  stcp  oncc  taken,  all  the  rest  easily 

^orms  go  £Q^Q^,g^ .  ^j^^  soon  civil  proccss  became  dis- 
encumbered of  all  the  old  solemnities,  as  it 
had  been  by  means  of  the  formulae  of  all  the 
old  pantomime ;  the  Judex  was  got  rid  of  for 
the  Pr93tor,  who  at  once  heard  and  settled 
the  plaint,  (cognoscebat),  and  though  a  new 
class  of  Judices  pedanei  had  been  introduced 
after  Diocletian,  they  were  as  free  to  decide, 
unencumbered  by  formulae,  and  unfettered 
by  any  technicalities,  as  the  Praetor  him- 
self. At  length  even  the  Denunciatio, 
last  relic  of  antiquity,  disappeared,  or  was 
removed  as  tedious  and  useless  in  Justinian's 
time,  and  nothing  more  was  necessary  to 
bring  the  matter  at  once  into  court,  than  a 
short  statement  of  the  cause  of  action,  called 
Libellus. 
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Thus  then  we  have  traced  historically  Recapitu- 
the  changes  in  this  branch  of  the  Roman 
Law,  which  (like  the  life  of  man)  has  three 
aspects,  the  time  of  childhood,  or  rather  of 
a  rough  and  strong  boyhood,  marked  by  a 
love  of  freedom,  and  a  rude  simplicity, 
when  the  law  was  but  a  collection  of  panto- 
mimes and  symbolical  acts,  though  com- 
pletely in  accordance  with  national  traits. 
The  period  of  manhood,  when  the  old 
simpHcity  was  disdained,  and  the  ancient 
forms  were  unfitted  for  the  progress  the 
people  had  made  in  arts  and  letters.  And 
the  commencement  of  old  age,  when  nation- 
ality was  fast  disappearing,  and  when  the 
law,  instead  of  being  part  and  parcel  of  the 
people,  was  becoming  a  system,  which  if 
more  refined,  was  certainly  less  vigorous. 

To  trace  the  law  of  a  nation  like  the 
Romans  systematically,  to  compare  it  from 
time  to  time  with  their  thoughts  and  feel- 
ings, and  to  bring  the  inquiry  into  one  to 
bear  upon  the  history  of  the  other,  is  ever  a 
useful  lesson.  For  historical  investigation  is 
never  so  valuable  as  when  it  throws  light 

3—2 


36  LAW    or    CIVIL   PROCEDURE,   &C. 

upon  the  moral  and  intellectual  changes  of  a 
great  people.  Those  internal  causes,  that  are 
ever  silently  but  unceasingly  at  work,  are 
often  more  worthy  of  research  than  the  better 
known  external  influences  that  are  visible 
to  all.  Thus  it  may  be  easy  to  account  at 
once  for  many  alterations  in  the  histories 
of  nations,  by  such  facts  as  foreign  con- 
quests, change  of  government,  increase  or 
decrease  of  numbers,  and  others  of  that 
sort;  but  to  account  for  the  long  hold  of 
old  habits  and  the  difficulty  attending  the 
formation  of  new  ones,  to  give  a  reason  for 
self-introduced  changes  in  institutions  and 
laws,  is  a  task  of  another  kind,  which,  if 
more  troublesome,  will  often  be  found  to 
be  more  productive  of  valuable  results; 
because  it  is  a  dissection  of  the  nobler  parts 
of  a  great  people:  it  is  an  investigation, 
that  enables  us  to  trace  the  causes  of  the 
decay  of  all  their  faculties.  The  real  object 
of  all  such  history  should  be  (to  use  Savig- 
ny's  words)  "to  trace  every  system  to  its 
root,  and  to  discover  an  organic  principle, 
whereby  that,  which  still  has  life,  may  be 
separated  from  that  which  is  lifeless." 
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CHAPTER  II. 

O71  the  Office  of  the  Roman  Marjistrate  and 
Judge,  at  various  times. 

In  the  early  days  the  kings  had  judicial 
power;    not  only  in    the   adjudication    of 
property    and    persons,   but    even    in    the 
assigning  of  a  Judex,  at  least  so  Dionys.  x.  1. 
Hal.,  Cicero  and  Pomponius  assert.     TheneRep.n. 
powers  so  conferred  upon  them  were  termed  d.'i."2.2.2. 
Imperium,  and  were  afterwards   inherited 
by  the  consuls  \     But  in  the  year  a.  u.  c.  387  The  Pra- 
a  new  office  had  been  established,  that  of  esta-'^ 
the  Prpetorship;   and  later  still,  that  is,  in 
the    6th  century   of   the   city,   a   Praetor 

^  And  not  only  the  conauls,  but  all  who  presided  over  the  republic 
with  consular  power ;  t.g.  the  decemvira  and  the  tribuni  militum. 
Livy,  II.  IT,  speaking  of  the  consul  Appius  Claudius,  says :  "quam 
asperrime  {K>terat,  jiu  de  creditis  pecuniU  dicere,"  and  in  Lib.  ill. 
33,  adds  that  the  decemvirs  "decirao  die  jus  populo  singuloa 
reddidisse." 

(It  is  necessary  carefully  to  keep  in  mind  the  distinction 
between  the  superior  and  inferior  magistrates.) 
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Peregrinus  was  elected   with   the   Praetor 
Urbanus '. 
TheJoria-        As  sooii  as  the  Prsetorship  was  firmly 

dictio  ^  •' 

transferred  established,  all  the  Jurisdictio,  that  till  then 

to  the  '  ' 

Prffltors.     jjg^^j  been  enjoyed  by  the  consuls,  was  trans- 

Imperiam,         ^  I*  will  not  be  out  of  place  to  introduce  here  an  explanation 

Jurisdictio,  of  two  terms,  that  from  the  very  first  period  of  Roman  law.  were 
Potestas  ■  .  J  r  7 

^^j  technically  applied  to  the  magisterial  office,  as  well  as  of  one  or 

Decretum.   two  other  legal  expressions  peculiar  to  this  part  of  the  law — 

D.  2. 1.3.    I  mean  Imperium  and  Jurisdictio.     In  its  widest  sense  Impe- 

*^- ^^- ^^*    rium,  which  is  identical  with  Potestas,  was  used  to  indicate  all 

Cic.de  Le^.  *^*'  authority  belonging  to  the  superior  magistrates,  and  therefore 

III.  3.  comprised  the  Jurisdictio,  while  the  term  Jurisdictio  was  applied 

by  the  Roman  lawyers  to  the  sum  total  of  those  powers  possessed 

by  the   magistrates  in   litigations,  and   other  judicial   relations 

between  individuals;  every  thing  that  related  only  to  process, 

such  as  declaring  a  form,  and  naming  a  Judex,  being  but  a  part 

of  this  Jurisdictio. 

There  were,  however,  two  kinds  of  "Imperium,"  the  "mix- 

D.  1.  21. 1.  tum,"  and  the  "mei-um."    The  "merum"  designated  the  magis- 

1-  trates' judicial  authority  in  criminal  matters,  and  scarcely  ever 

2  •    '  •  took  the  denomination  of  Jurisdictio.     By  the  "mixtum"  was 

understood  the  full  authority  with  which  the  Roman  magistrates, 

who  had  Jurisdictio,  were  invested. 

Now   the  Jurisdictio   consisted   "in  decretis   interponendis, 

dijudicandisque  causis;"  or,  usmg  the  three  well-known  terms, 

"  dando,  dicendo,  addicendo."    A  Decretum,   in  its   narrowest 

sense,  signified  every  decision  made  after  an  examination,  which 

was  the  notion  of  the  word  in  the  Imperial  times ;  though  probably 

in  a  more  extended  view  it  comprised  every  decision  rendered  by 

a  magistrate  with  or  without  any  previous  investigation.    Another 

term  applicable  to  jurisdictions,  and   requiring  explanation,  is 

"cognoscere,"  by  which  is  meant  the  examination  of  any  business, 

or  the  conduct  of  a  legal  proceeding  before  a  magistrate,  or  even 

before  a  Judex. 
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ferred  to  the  Praetors,  though  the  ^diles 

also  exercised  a  certain  jurisdiction  in  the 

affairs  of  police  and  commerce.     From  the 

domestic  the  step  was  a  natural  one  to  that 

of  a   provincial  Pryetorship,  invested  with  Liv.  xxm. 

^  :    .    .  ^-  32. 

the  same  Potestas  and  Jurisdictio' :  and  as  i>.  i-  2. 2. 

32. 

the  value  of  this  office  was  soon  felt,  the 
number  of  Pnetors  was  increased  at  Pome. 
I  shall  therefore  linger  a  while,  to  sketch  as 
briefly  as  I  can  the  real  influence  that  this 
new  magistracy  conferred  upon  the  legal 
institutions  of  Pome,  more  especially  upon 
that  branch  with  which  we  are  now  engaged. 
From  the  accounts  we  have  of  the  early 
history  of  the  Praetorship,  especially  from 
Livy's,  its  creation,  in  the  year  a.  u.c.  388,^ 
appears  to  have  been  the  result  of  a  com- 
promise on  the  part  of  the  plebeians  with 
the  patricians,  in  return  for  the  concession 
of  a  plebeian  consul;  163  years  afterwards 
Livy  mentions  the  election  of  four,  from 

*  Though  100  years  afterwards  they  were  changed  for  pro- 
Consula  and  pro-Pnetors,  that  is.  Consuls  and  Praetors  whose  time 
of  office  had  just  expired. 

•  According  to  Ju.  Lydus,  the  PrsRtor  Peregrinus  was  first 
chosen  B.C.  163.     "  Peregrinum,  t.  e.   Peregrinoa  recipientem 
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which  it  is  clear,  that  the  value  and 
importance  of  these  officers  had  gained 
ground,  and  as  in  the  year  418  a.u.c,  or 
30  years  after  their  first  introduction,  a 
plebeian  Pmetorship  was  established,  we 
may  conclude  that  each  of  the  contending 
parties  in  tlie  state  viewed  the  measure  with 
favour,  and  that  an  office  brought  into 
being  from  party  motives  alone,  had  soon 
The  PrsB-  como  to  be  prized  as  a  national  boon.  The 
jnrisdic-  hmits  of  the  Praetorian  jurisdiction  were, 
from  the  very  first,  clearly  marked ;  not,  as 
p.  1. 2. 2.  Pomponius  asserts,  to  supply  the  place  of  the 
consuls  in  the  state  when  engaged  in  war ; 
but,  as  Livy  says  with  truth,  actually  to 
receive  that  Potestas  (Juris  dicendi)  which 
the  consuls  hitherto  had  had,  and  which 
thenceforth  was  transferred  from  them.  In 
short,  to  be,  what  in  time  it  really  was,  the 
most  important  legal  tribunal  in  the  city, 
and  by  and  by  in  the  provinces,  whose 
presidents  were  the  ^TpuTtjyol  errl  tUdv  'Eevwv, 
"inter  cives  et  peregrinos  jus  dicere,"  by 
whose  aid  the  ancient  civil  law  soon  became 
modified  and  softened ;  and  who  introduced 
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a  Jus,  side  by  side  with  it,  not  in  hostility 
to,  or  contradiction  of  it,  "  quod  adjuvaret, 
suppleret,  corrigeretque  jus  antiquum  propter 
utiHtatem  publicam."  But  that  these  eulo- 
giums  are  truthful  expressions,  and  that 
the  great  value  of  this  institution  is  not  an 
imaginary  one,  resting  on  the  flattering  as- 
sertions of  national  writers,  I  have  now  to 
shew:  that  is,  how  this  important  position  was 
obtained,  and  what  was  the  real  influence  of 
the  Praetorian  courts  on  the  Jus  Civile,  as 
well  as  on  the  department  of  Procedure. 

There  are  no  countries,  the  history  of  Roman 
whose  legfal  institutions  and   iudicial  pro-  English 

°  ^  •^  5     .     Equitable 

ceedinofs  furnishes  more  remarkable  coinci-  ^oarta 

°  contrasted. 

dences  (and  in  many  places  direct  resem- 
blances) than  Rome  and  England.  Among 
those  coincidences,  the  origin,  progress,  and 
development,  from  a  single  individual  to  a 
great  tribunal,  and  a  fixed  body  of  law,  of 
their  equitable  courts,  is  one  of  the  most 
noteworthy,  and  one  that  deserves  a  length- 
ened narrative ;  on  it,  however,  I  have  now 
no  time  to  dwell.  The  only  fact  I  wish 
here  to  notice  is,  that  in  each  country  a 
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common  law  was  already  firmly  established, 
and  jealously  protected ;  and  in  each  its  rules 
and  regulations  were  so  inelastic,  and  so 
manifestly  unable  to  develop  with  the  de- 
velopment of  the  times,  that  a  change  was 
absolutely  necessary ;  such  change  was  pro- 
duced in  one  and  the  other  country  by  the 
same  means,  viz.  the  influence  of  a  new 
court,  capable  of  making  its  decisions  suited 
to  the  real  wants  of  the  suitors  that  appeared 
before  it.  At  Rome  (for  my  business  now 
is  with  her  alone),  at  Rome  the  Jus  Prae- 
torium  or  Jus  Honorarium,  had  at  the  out- 
originof    sct  a  vcrv  uarrow  foundation.     It  begran 

the  Jus  .11.1  -r»  •         i 

Pratorium;  With  the  Hglit  that  the  Prsetors  denved 
from  the  Lex  Cornelia  to  make  an  edict; 
in  which  it  was  their  wont '  or  their  duty,  to 
establish  a  rule  to  be  observed  in  every  case 
of  a  certain  nature,  during  the  administra- 

DeLeg.i.6  tion  of  the  office.  But  gradually  growing 
with  the  growth  of  the  nation,  in  Cicero's 
time  it  rivalled  the  fame  of  the  twelve  tables, 
and  was  adopted  as  the  ground-work  of  all 

^  Cf.  Cic.  de  Fin.  II.  22  :  "  Quum  magistratum  inieris  et  in 
concionem  ascenderia  est  tibi  edicendum  quae  sis  obserraturus  in 
Jure  dicendo." 
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law  studies;  until  at  last  it  was  elevated 
into  the  dignity  of  a  code  in  Hadrian's 
reign,  and  was  termed  Edictum  Perpetuum. 
At  the  same  time  it  should  be  noted  that  And  pro. 

gress. 

it  never  interfered  with  the  Jus  Civile,  or 
altered  its  regulations ;  for  the  Praetor,  says  oe  Leg. 
Cicero,  "Juris  Civilis  est  Custos:"  the  Prse- D.i.'i.a 
torian  law,  to  use  the  words  of  Marcian,  "Vi- 
va vox  Juris  Civilis  est," — very  Httle  is  ne- 
cessary to  prove  this.  In  the  Roman  people 
alone  resided  the  power  of  making  laws, 
and  conferring  the  Potestas,  or  Imperium. 
This  Potestas  they  delegated  to  any  magis- 
trates they  pleased,  among  whom  were  the 
Praetors,  nominated  by  them  in  the  Comi- 
tia;  as  these  therefore  were  in  direct  con-  ' 
nexion  ^v^th  the  people,  and  independent  of 
the  senate,  or  of  any  oven-uhng  aristocratic 
influence,  it  was  not  likely  that  such  a  magis- 
tracy, created  in  the  palmy  days  of  the  repub- 
lic, when  the  old  forms  were  still  preserved, 
and  the  Decemviral  code  was  held  in  the 
highest  honour,  would  have  acted  against 
the  principles  of  that  law,  especially  as  they 
never  had   power  given    them    "  condere 
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legem,"  Still  it  is  an  undoubted  fact, 
that  the  edicts  of  successive  Praetors  soon 
grew  into  a  body  of  law,  distinct  from  the 
Jus  Civile,  and  side  by  side  with  it ;  and  the 
11. 1. 44.  words  of  Cicero  in  the  Orat.  in  Verr.,  shew 
how  wide-spread  its  rules  and  maxims  were : 
"Posteaquam  Jus  Prsetorum  constitutum 
est  semper  hoc  jure  usi  sumus,  sed  in  re 
tam  usitata,  satis  est  ostendere  omnes,  antea 
jus  ita  dixisse,  &c." 

Interesting  and  instructive  as  the  full 
development  of  this  institution  is,  I  must 
perforce  pass  it  by,  in  order  to  hasten  to 
that  portion  with  which  we  are  just  now 
most  concerned ;  that  is,  the  direct  influence 
of  the  Pmetorian  edicts  on  the  Law  of 
Actions;  and  here  too  I  go  at  once  to  the 
formulary  ajra. 
Influence  The  immediate  result  of  the  Lex  .^butia, 

Pr&tor  in   ou  judicial  procccdings :  was,  as  I  have  be- 

edicts  on  •ii-  i«  ^ii 

the  Law  of  fore  mentioned,  the  mtroduction  of  verbal 
forms,  "  concepta  verba,"  adapted  to  the 
particular  set  of  facts  in  dispute.  These 
forms,  be  it  remembered,  were  drawn  from 
the  Praetor's  edict,  in  which  a  large  store  of 


Actions. 
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them  was  preserved,  and  added  to  from  year 
to  year,  carefully  and  elaborately  prepared. 

Now  of  the  three  elements  contained  in  Especially 
the  formula  (the  Demonstration,  the  In-  intemio. 
tentio'  and  the  Condemnation,)  the  Inten- 
tio  is  the  one  that  more  immediately  con- 
cerns us  at  present,  because  it  was  on  this 
essential  part  of  the  formula  that  the  di- 
vision of  actions  into  "directse"  and  "utiles" 
was  founded,  and  because  the  Prjetorian 
courts,  seeing  the  opportunity,  offered  by  the 
latter  class,  of  extending  the  benefit  of  the 
formulary  process  to  a  variety  of  claimants, 
hitherto  deprived  of  legal  remedies,  seized 
them,  and  adapted  them  to  their  purposes. 

Now  the  Intentio  had  a  double  aspect,  ac- 
cording as  the  plaintiff  made  a  claim  to  some- 
thing, by  force  of  the  Jus  Civile,  or  Jus 
Quiritarium,  or  by  help  of  the  Praetor's  juris- 
diction ;  in  the  one  case  the  formulae  granted 
to  set  forth  the  cause  of  action  were  termed 

*  The  statement  of  the  cause  of  action. 

•  The  plaintiff's  demand,  whether  in  law  or  in  fact.  Of  this 
Intentio  there  is  a  capital  example  in  the  Orat.  Pro  Rose.  Com. 
c.  4- 

'  The  power  given  the  Judex  of  finding  a  verdict. 
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"formulae  in  jus  conceptse;"  in  the  other 
"in  factum  concepts ;"  and  in  time,  the 
actions  thus  arising  were  termed  "actiones 
in  jus"  and  "actiones  in  factum." 

The  former  of  these,  framed  on  the  Jus 

Civile,  were  not  capable  of  any  development, 

but  it  was  otherwise  with  the  latter,  for  as 

early  as  was  possible,  they  were  resorted  to 

Formnim    in  aid  of  individuals  who  were  unable  to 

"  In  factum  .  n    t  ^  ^   ^  ^ 

conceptffi."  use  the  privileges  of  the  old  law,  not  because 
they  were  Peregrini,  but  because  they  were 
under  the  power  of  another,  as  e.g.  Filii 
familias.  The  action  "in  factum,"  thus  ap- 
plied, was  called  Utilis ;  the  benefits  of  such 
an  elastic  process  as  this  was  at  once  per- 
ceived by  the  Praetorian  courts,  nor  were 
they  slow  to  make  use  of  it,  and  to  apply  it 
even  to  cases  not  hitherto  foreseen  by  the 
edict.     In  course  of  time  a  further  applica- 

Actiones  tiou  of  thcso  Actioucs  Utilcs  was  made,  not 
only  to  actions  "  in  factum,"  but  even  to  ac- 
tions "in  jus"  by  "formulae  fictitiae,"  in  which 
the  Praetor  instructed  the  Judex  to  decide, 
upon  the  assumption  that  any  such  con- 
ditions of  the  Jus  Civile,  as  were  wanting. 


Utiles. 
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and  seemed  necessary,  did  actually  exist. 

Here  then  was  an  important  revolution  in  introdnced 

a  change  in 

the  doctrine  of  pleading  at  once  introduced ;  Pleading, 
not  by  positive  enactment,  because  if  done 
in  that  way,  much  of  the  old  law  itself  must 
have  been  abrogated,  and  for  that  there 
was  no  wish;  not  by  a  hostile  jurisdiction, 
aiming  at  a  successful  rivalry  with  the  old 
common  law,  for  that  would  have  ended 
in  the  destruction  of  one  or  the  other ;  but 
by  the  application  of  new  ideas  to  old  forms, 
so  happily  made  as  to  extend  the  influence 
of  one,  and  to  renew  the  life  of  the  other : 
this  then  was  one  portion  of  the  Praetor's 
mission,  and  how  far  it  was  beneficial  to  the 
Law  of  Actions  is  clearly  evinced  in  the 
additions  made  to  the  remedies  for  injuries, 
which  hitherto  had  in  many  instances  been 
inapphcable  to  a  large  class  of  cases,  and  in 
the  use  of  which  a  great  body  of  individuals 
was  restricted. 

But  another,  and  even  greater  innova-  interdict*. 
tion   and   improvement   arose   out   of  the 
introduction  of  interdicts,  and  which  more 
especially  belongs  to  the  Praetorian  juris- 


researches. 
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diction.  I  propose  now  to  say  a  few  words 
about  their  origin  and  early  history,  ac- 
knowledging, at  the  same  time,  the  aid  that 
I,  in  common  with  all  whose  studies  are 
turned  to  this  part  of  the  Roman  law,  have 
received  from  the  investigations  of  Niebuhr, 
Savigny,  and  Hugo. 
Value  of  Qf  g^\i  i]^q  wHtcrs  ou  the  ancient  orlories 

Niebuhrs  o 

of  Rome,  it  may  be  said  without  contradic- 
tion, there  is  not  one  who  was  animated 
with  a  greater  zeal  for  his  subject,  or  a  more 
earnest  desire  to  solve  the  difficult  problem 
of  Rome's  rise  and  progress,  than  Niebuhr; 
nor  has  there  been  any  writer  who  has  done 
so  much  for  the  development  of  the  history 
of  that  mighty  people,  whether  in  conse- 
quence of  the  light  his  own  discoveries  have 
thrown  upon  a  tract  of  land  hitherto  dark 
and  dismal,  and  stretching  away  into  barren 
nothingness ;  or  whether  in  consequence  of 
the  direction  he  has  given  to  the  researches 
of  others,  striving  to  explain  his  theories  or 
account  for  his  conjectures.  To  say  nothing 
of  the  aid  he  has  afforded  to  the  student  of 
history,  in  tracing  out  the  Roman  character 
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in  all  its  detail,  in  exposing  to  view  "the 
childhood  and  youth  of  the  heroic  city," 
and  in  solving  problem  after  problem  of  its 
history  and  legislation ;  the  student  of  Bo- 
man  law  owes  him  a  deep  debt  of  gratitude 
for  his  acute  analysis  of  some  of  the  most 
difficult  questions  in  it.  Whatever  may  be 
the  defect  of  his  works  (and  what  great 
mind  is  free  from  errors?),  still  they  will  ever 
be  rich  store-houses,  to  which  all  who  would 
trace  the  Roman  laws  to  their  sources 
must  resort. 

It  is  not  surprising,  then,  that  Savigny  Acknow- 
and  Hugo  have  each  acknowledged  the  s\vf^y  ^ 
value  of  his  labours,  and  approved  the  ius-  >n  the  earij 

history  of 

tice  of  his  remarks  on  the  laws  of  Rome ;  interdicts. 
nor  that  in  this  particular  part  of  my  in- 
quiries, Savigny  adopts  the  explanation 
offered  by  Niebuhr  of  the  origin  of  these 
Interdicts,  of  which  I  intend  to  give  a  short 
summaiy. 

Whatever  advantages  the  possession  of  Nieb.  voi. 
a  portion  of  ^  the  Ager  Publicus  offered  to  The  Apt 
those  who  obtained  it,  in  the  early  times  its  ^"^'"'"*- 
transfer  was  attended  with  this  difficulty, 

4 
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that  it  had  not  any  of  the  remedies,  that 
were  given  to  secure  every  other  kind  of 
property ;  that  defect  was  suppHed  by  the 
supreme  power,  which  conferred  the  Ager, 
by  means  of  the  possessory  interdicts ;  their 
connexion  with  the  acquisition  of  the  Ager 
cic.  contra  is  provcd  by  Cicero,  indirectly  by  Dionysius, 

Kullum,!!!.  I  r 

3.  and,  accordmsf  to  ±  estus,  by  the  words  oi 

Dion.  VIM.  .     =*  . 

73,  X.  32.  the  old  edict  preserved  by  ^lius  Gallus. 
Other  grievances  also  were  remedied  by 
them,  especially  those  of  absentee  pos- 
sessors being  ousted,  without  their  know- 
ledge, (clam),  from  land  not  sufficiently 
protected  by  the  law.  To  the  case  of 
possession  of  articles  of  private  property, 
they  were  not  so  commonly  applied,  because 
there  were  remedies  there,  which  could  be 
obtained  with  a  little  trouble;  hence,  as 
the  provisions  of  the  perpetual  edict  are 
principally  devoted  to  questions  and  regula- 
tions concerning  the  domain,  and  as  the 
interdicts,  both  in  the  Pandects,  and  in 
Ulpian's  fragments,  stand  ne3^t  to  them,  it 
may  be  assumed  in  confirmation,  that  these 
latter  related  originally  to  the  public  lands. 
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From  this  view  Husro  and  Tliibaut  both  see  Thi. 

<^  bant  8  Sys- 

dissent,  but  the  former  offers  no  argument  p^^^^^j, 
in  support  of  his  disbeHef,  and  the  latter,  Lrnie^^'sed. 
while  he  does  not  absolutely  condemn  the  p-  ^^• 
opinion  of  Niebuhr  and  Savigny,  refers  to 
some  passages  of  the  Code  in  opposition  to 
that  opinion,  which  scarcely,  if  at  all,  throw 
any  light  upon  the  point  in  dispute'.     Be 
their  origin  what  it  may,  their  importance 
is  testified  by  the   careful   explanation   of 
them  given   by   Gains  and  Justinian,    by  caios,  iv. 
the  position  they  occupy  in  the  Digest,  and  iust.4. 1.5. 
by  the  frequent  allusions  to  them  in  the 
classical  writers*  of  Rome,  and  therefore  I 
do   not  hesitate   to   consider  their  nature, 
their  object,  and  their  classification. 

We   have  seen  in   the  former  part  of  History  of 

1  1  T  c  /»  T-»  Possessory 

these  pages  how  the  ordinary  forms  of  Pro-  Procedure. 
cedure  were  freed  from  the  rioforous  tech- 
iiicalities  and  solemnities   that  tied  them 
down.     It  was  not  likely  that  Possessory 
Procedure,   or  suits  to    obtain  or   recover 

^  Ziramem  partially  adopts  Savigny's  and  Niebuhr's  theory, 
though  he  imagines  that  some  such  remedy  existed  before  the  Pne- 
torian  era,  and  was  shaped  into  the  interdicts  by  those  magistrates. 

'  Cf.  especially  Cicero  pro  Csecina,  passim. 

4—2 
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possession,  would  be  behindhand  in  losing 
cic.  pro     the  dramatic  forms  and  fictions,  the  "  ina- 

Mur.  c.  12. 

nissima   prudentise"    that   surrounded   and 
clogged  them.     The   interdict   "uti  possi- 
detis" and  "utrubi"  took  the  place  of  the 
old  fictitious  combat  in  suits  involving  pos- 
D.44.7.37.  sessory  rights.     They  were  assimilated  to 
what  were  termed  mixed  actions,  because 
each   party  was  in  the  position  of  a  de- 
mandant, but  at  the  same  time  they  were 
of  a  personal  nature,  although  conceived  in 
saTijrny,     rem.     As  possessory  suits,  then,  they  had 
d^   ^      no  connexion  with  other  interdicts,  beyond 
§37'.  '    that  of  a   common  procedure,   and   being 
founded  on  the  possession  of  the  plaintiff"  they 
assumed  as  their  condition,  that  the  plain- 
tiff had  actually  acquired  a  Jus  possessionis ; 
therefore  it  was  the  business  of  the  plaintiff 
to  prove  the  existence  of  the  possession  in 
his  person:  in  considering  which,  Savigny 
maintains  that  the  Judex,  having  to  look  to 
all  the   circumstances  of  the   case,   would 
direct  the  plaintiff's  proofs  to  that  particu- 
lar time,  when  the  possession  was  acquired, 

^  See  Sir  E.  Perry's  translation. 
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in  order  to  form  a  presumption,  as  to  its 
continuance  up  to  the  day,  when  the  claim 
was  brought  before  him. 

In  their  nature  then  these  Interdicts  interdicts, 
were  possession-suits,  i,e.  legal  modes  of 
protecting  possession;  what  their  object  was 
may  be  seen  from  contrasting  them  with 
the  Actio.  The  essence  of  that  consisted  in 
the  previous  enunciation  by  the  Praetor, 
that  he  would  appoint  and  instruct  a  Judex 
to  determine  them,  (assuming  that  the  point 
in  dispute  was  a  question  of  fact),  for 
every  preliminary  question  of  law  was 
settled  by  the  Praetor  himself  On  the 
other  hand,  in  the  Interdicts  there  was 
no  mention  of  a  Judex,  but  of  an  imme- 
diate order,  or  prohibition  of  the  Praetor, 
who  at  once  stated  the  law  contained  in  the 
edict  in  the  presence  of  both  parties'.     If 

*  Tliibaut  maintains  that  the  interdict  was  distinguished  from 
the  action  by  being  a  summary  process.  A  statement  that  ought 
not  to  be  extended  into  an  exceptionless  rule.  If  the  defendant 
acquiesced  at  once  in  the  terms  of  the  order,  then  the  process  was 
undoubtedly  a  summary  one  ;  but  if  he  refused  to  accept  the  terms, 
and  demanded  an  arbiter,  the  process  was  then  as  dilatory  as  that 
of  the  action,  and  a  host  of  technical  difficulties  might  occur.  In 
proof  of  this,  compare  Gaius's  Com.  IV.  §  165. 
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then  the  defendant  admitted  the  plaintiff's 
demand,  the  order  was  made,  and  the  matter 
was  at  an  end,  but  if  the  defendant  brought 
forward  exceptions,  or  traversed,  then  a 
Judex  or  Arbiter  was  assigned,  and  then 
came  a  formula,  and  the  instruction  of  a 
Judex;  and  therefore,  as  Savigny  says,  we 
may  see  why  interdicts  are  looked  upon  as 
Ordinaria  Judicia,  and  why  interdicts  proper 
disappear  with  the  whole  Ordo  Judiciorum : 
for  the  old  interdicts  were  formal  decrees 
intended  to  serve  as  an  introduction  to  a 
formula,  and  as  instructions  to  a  Judex. 
Before  I  proceed  then  to  classify  and  arrange 
the  interdictory  process,  I  will  briefly  sum  up 
the  leading  features  of  this  ancient  and  diffi- 
cult branch  of  the  Roman  Law  of  Actions. 
Their  in-  Thc  truc  principle  on  which  their  intro- 

troduction.  ,  ,  i     i  i       i         n  i_ 

duction  is  grounded,  undoubtedly,  was  the 
social  need  of  public  protection  against  acts 
of  fraud  and  violence ;  whether,  as  in  the  case 
of  possessory  interdicts,  considered  with  re- 
ference to  the  Ager  Publicus,  or  intended  to 
be  a  check  upon  Clientes  and  Coloni  refusing 
to  give  up  a  possession,  simply  precarious. 
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or  established  as  a  general  permanent  insti- 
tution, in  accordance  with  the  recognised 
maxim,  that  it  is  the  business  of  every  good 
citizen  to  abstain  from  taking  the  law  into 
his  own  hands,  and  to  appeal  to  judicial 
authority  for  aid.  In  time  they  became 
authoritative     orders :     sometimes     prohi-  Caii  com. 

.  .  ,  iv.§160,&c. 

bitory,  sometimes  restitutory,  and  some- 
times exhibitory,  established  in  the  Praeto- 
rian Edict  as  a  permanent  part  of  the  Jus 
Honorarium,  and  attached  emphatically  to 
the  Pra3tor's  jurisdiction,  by  whom  alone 
their  special  application  could  be  directed. 

In  classifying  them,  the  grand  primary  ciassifica- 
division  is  that,  which  has  relation  to  their  terdicts. 
efficient  cause,  the  authority  that  sets  them 
in  motion — the  Prastor — and  here  we  see 
them  in  a  threefold  aspect',  as  prohibitory, 
as  restitutory,  and  as  exhibitory  injunctions. 
The  prohibitory  interdicts  wore  the  appear- 
ance rather  of  penal  judgments 2,  than  mere 
authoritative  directions,  and  are  branched 

^  Considered  simply  as  authoritative  orders  they  are  propurly 
termed  "  Decreta." 

'  See  Uugo's  Hiat.  of  the  Rom.  Law,  i.  §  255, 
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into  two  classes — non-possessory  and  pos- 
sessory. The  intention  of  the  non-possessory 
was  to  prevent  the  infraction  of  rights  of 
possession  belonging  to  others,  whether  to 
a  state,  a  corporation,  or  an  individual.  The 
intention  of  the  possessory  was  to  preserve 
to  the  plaintiff'  his  rights  of  possession, 
which  he  already  had,  by  the  two  general 
interdicts"  "  uti  possidetis,"  and  "utrubi,"  as 
well  as  by  certain  other  special  ones. 

The  restitutory  interdicts  were  intended 
to  restore  an  individual,  to  that  position, 
with  regard  to  his  rights,  of  which,  he  main- 
tained, he  was  deprived ;  and  therefore  their 
aim  also  was  twofold,  according  as  the 
claimant  sought  to  recover  back  his  rights 
in  a  thing,  which  were  temporarily  and 
wrongfully  withheld,  or  as  he  sought  to 
make  out  a  title  to  something,  of  which  he 
had  hitherto  not  had  the  possession.  There- 
fore these  interdicts  are  classed  as  "  recupe- 
randae,"  and  "  adipiscendae  possessionis,"  to 

^  Retinendte  Possessionis. 

'  The  first  applicable  to  immoveables  (nee  vi  nee  clam  nee  pre- 
cario  possessse),  the  second  to  moveables. 
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the  first  of  which  belong  those  "  unde  vi  aut 
clam,"  "devi,"  "de  precario/'  and"adexhi- 
bendum;"  to  the  second,  those  "quorum 
bonorum,"  "  sectorium  V'  and,  above  all,  the 
"  salvianum'."  The  Exhibitoria^  were,  ac- 1.4.15. 
cording  to  Justinian,  in  the  nature  of  per- 
emptory orders,  issued  by  the  Praetor,  to 
produce  to  the  view  of  the  Court  any  person 
or  thing,  about  which  there  was  a  disputed 
claim.  These  interdicts  were  most  frequently 
appUed  for  by  a  Paterfamilias,  or  a  Dominus 
servi,  and  therefore  we  find  under  this  class 
those,  "de  homine  libero  exhibendo,"  "den. 43. 30. 
Hberis  exhibendis,"  "  de  uxore  exhibenda 
ducendaque,"  still  the  production  of  moveable 
property  might  also  be  conferred  in  this  way, 
as  in  the  case  "  de  tabulis  exhibendis." 

It  is  unnecessary  to  proceed  further  in  The  advan- 
explanation  of  these  interdicts.     My  prin-  rived  from 

the  exten- 
sion of  the 

*  The  Interdictum  sectorium  waa  a  spedal  one  given  to  those  Interdicts, 
who  bought  "publica  bona,"  who  were  termed  Sectores.    Gaii 

Comm.  rv,  146. 

'  The  Salvianum  was  given  to  the  owner  of  a  Fundus  or 
country  estate  against  his  tenant  Colonus  over  such  property  as  the 
Colonushiwl  agreed  to  pledge  as  surety  for  his  rent  (Mercedes). 

•  Exhibere  est  in  Publicum  producere  et  videndi  tangendique 
hominis  facultatem  praebere.     D.  43.  29.  3.  8. 
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cipal  intention,  in  dwelling  upon  them  thus 
far,  was  to  shew,  first,  that  some  equitable 
addition  to  the  comparatively  few  and  nar- 
row remedies  of  the  old  common  law  was 
required,  "ex  necessitate  rei;"  and,  secondly, 
that,  but  for  the  establishment  of  a  Praeto- 
rian jurisdiction,  unshackled  by  the  restraints 
of  old  and  unelastic  forms,  and  armed  with 
fill!  freedom  of  action,  such  equitable  reme- 
dies as  these,  however  urgently  needed,  could 
never  have  been  so  sufficiently  supported,  as 
to  become  recognised  law.  The  extension 
of  remedies  to  all  classes,  and  embracing  all 
claims,  belonged  to  the  Praetors'  province. 
Skilfully  and  usefully  was  that  portion  of 
their  duties  performed,  and  ^vithout  attempt- 
ing to  oust  the  jurisdiction,  or  rival  the  au- 
thority of  the  Jus  Civile,  they  so  polished  the 
rough  body  of  that  law,  and  brought  into  har- 
mony the  "  disjecta  membra"  of  legislative 
enactments,  and  customary  observances,  as  to 
build  up  gradually  a  code,  the  benefitsof  which 
have  been  felt  in  our  days,  and  the  regulations 
of  which  have  been  incorporated  in  the  rules 
and  decisions  of  our  own  Courts  of  Equity. 
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I  purposely  abstain  from  any  notice  of 
the  other  superior  magistrates  in  Home,  be- 
cause their  official  labours  were  not  con- 
nected with  that  province  of  the  law,  with 
which  I  am  now  engaged;  but  I  deem  it 
right,  before  advancing  to  the  remaining 
portion  of  my  present  task,  to  say  a  few 
words,  on  that  very  important  branch  of 
the  higher  magistrates'  authority,  the  Jus 
edicendi,  and  to  shew  what  influence  it  ex- 
ercised upon  the  whole  body  of  the  law. 

Such   a   constitutional    power   as   this,  The  jus 

^  _  '  Edicendi, 

though  not  conferred  by  any  positive  funda- 
mental law,  (for  it  was  founded  on  ancient 
customary  observance,  not  on  statute,)  was, 
in  addition  to  its  utility,  a  matter  of  neces- 
sity. It  was  a  useful  custom,  because,  for 
all  those,  who  appeared  as  suitors  in  Court, 
the  leading  principles  by  which  each  magis- 
trate meant  to  be  guided  in  his  year  of  office 
were  published.  It  was  a  necessary  one, 
on  account  of  the  insufficiency  of  the  Jus 
Civile,  and  the  constant  enlargement  of  the 
Jus  Gentium,  owing  to  the  increased  influ- 
ence of  the  Peregrini,  and  the  extension  of 
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commerce.  Armed  with  this  Jus  edicendi, 
the  Pr?ctors  were,  so  to  speak,  armed,  indi- 
rectly, with  the  power  of  enlarging  and  im- 
proving the  laws.  If  in  each  edict  some 
principles  crept  in,  whose  advantage  was  not 
always  confirmed  by  experience,  no  great 
mischief  could  permanently  result  from  that; 
for  as  these  edicts  were  "annuae  leges,"  every 
succeeding  Praetor  might  strike  out  any  por- 
tion of  his  predecessor's  maxims,  that  did 
not  meet  with  his  approval :  whilst,  on  the 
other  hand,  as  he  had  full  power  to  retain 
all  he  pleased,  in  process  of  time  a  volume 
of  law  grew  up,  forming  part  of  the  Jus 
scriptum,  invested  with  authority,  and  caus- 
ing the  Jurisprudence  of  Rome  to  advance 
in  a  constant,  steady,  and  uniform  progress 
of  equity.  In  this  way  the  Praetorian  courts 
were  enabled  to  bring  their  principles  in  har- 
mony with  those  of  the  Civil  Law,  and  this 
is  what  the  ancient  lawyers  mean,  when  they 
say,  "  Jus  Praetorium  Praetores  introduxisse 
adjuvandi  vel  supplendi  Juris  Civilis  gratia  ^" 

^  It  should  be  borne  in  mind  that  Rome  was  the  common 
country  of  all  citizens  who,  wherever  they  had  hitherto  reaided, 
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were  subject  to  her  jurisdiction  on  their  arrival  there.  Cf.  Gell. 
XX.  lo  (sed  postquam  Pnetores,  &c.)  D.  4.  2.  3.  i.  D.  48.  2.  n. 
Pr.  The  cities  of  Italy  having  been  already  made  municipia, 
and  having  thus  obtained  incorporation  with  Rome,  were  invested 
with  an  almost  complete  administration  of  their  own  interests. 
(Cic.  contra  RulL  ir.  34.  D.  39.  3.  4.  3  &  4.  C.  12.  i.  16.)  In 
which  the  presiding  Magistrates,  called  Duumvirs,  or  Quatuorvirs, 
had  full  power  of  jurisdiction — Ma^stratus  juridicundo.  In  some 
cities  a  Prasfectus  Juri  dicundo  presided,  but  they  were  exceptive 
cases,  and  were  called  prafectura.  (Li v.  26.  16.  Cic  ad  Div. 
XUi.  II.)  Egypt  being  a  conquered  country  and  &  profince,  the 
laws  there  were  administered  by  a  Prsefectus  who,  though  not 
really  a  Roman  Magistrate  (Tacit  Ann.  xil.  60),  had  the  Legis 
Actio  given  him  as  part  of  his  voluntary  jurisdiction.  (D.  40.  1. 
21.)  In  Alexandria  a  Juridicus  was  joined  to  the  Praefect,  who 
also  had  the  Legis  Actio,  as  well  as  the  Tutoris  Datio,  by  a  consti- 
tution of  Marcus  Aurelius.  (D.  I.  20.  i.)  In  the  reign  of  this 
emi>eror  the  power  and  influence  of  the  Praetors  were  diminished 
by  the  creation  of  Viri  Consulares  to  preside  in  the  four  districts 
into  which  Italy  was  divided. 

Savigny,  in  his  Geschicte  des  RomUchen  Rechts  in  Mittd  Alter, 
has  moat  ably  handled  this  topic  See  Cathcart's  translation  of 
the  first  ToL  chap.  2. 
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CHAPTER  III. 

Of  the  Inferior  Judges. 

I  HAVE  now  to  speak  of  those  Roman 
Judges'  who,  though  far  inferior  to  the  dig- 
nitaries I  have  lately  treated  of,  yet  played 
a  very  important  r61e  in  the  proceedings  by 
Action,  Of  these  the  most  noteworthy  are 
the  Judices,  the  Recuperatores,  the  Centum- 
viri,and  the  Judices  Pedanei.  For  the  earliest 
account  of  the  first  of  these  we  must  go  back 
to  the  Actiones  legis,  and  the  Decemviral 
Code,  where  we  find  mention  made,  not  only 
The  ju.     of  a  Judex,  but  of  an  Arbiter.    The  Judicis 

dices. 

Postulatio  was  one  of  those  Actiones*.     A 

^  It  is  difBcult  to  find  an  apt  English  expression  for  these 
officers :  in  some  respects  they  correspond,  though  very  slightly, 
to  our  jurymen,  but  in  others  they  difier  toto  ccdo,  as  will  be  seen 
in  the  course  of  these  pages.  The  English  functionary  they  most 
resemble  is  the  Judge  of  a  County  Court. 

'  Whether  there  was  to  be  any  real  difference  between  the 
functions  of  Judex  and  Arbiter  probably  depended  on  the  case 
itself;  in  Cicero's  time  this  distinction  was  not  very  precisely 
marked.     Pro  Murena,  c.  12,  fin. 
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law  of  the  Twelve  Tables  speaks  of  a  Judex,  Ceii.  n.  i. 

Cic.de  Leg. 

or  Arbiter,  and  of  three  Arbitri.  The  ex-  '•  21. 
istence  of  the  Judex,  as  a  necessary  part  of 
a  civil  suit,  did  not  cease  with  the  era  of 
the  Legis  Actiones,  it  was  preserved  in  that 
of  the  formula^  "Judex  esto"  being  the 
proper  formal  commencement  of  the  Prae- 
tor's directions,  never  "Arbiter  esto;"  for 
whether  the  individual,  thus  appointed,  was 
to  act  as  Judex  or  Arbiter  depended  on  the 
contents  of  the  formula.  If,  however,  Re- 
cuperatores  were  desired,  and  not  a  Judex, 
then    the    formula    ran,     "  Kecuperatores  oaius,  n-. 

46. 

sunto."  Whatever  the  appointment  was, 
whether  Judex,  or  Recuperatores,  it  was 
merely  temporary,  ceasing  with  the  termi- 
nation of  the  suit  which  called  them  into 

existence,  and  in  which  they  acted  solely  by  cic.  pro 
'  ,       *^  "^     "^  ciaent.43. 

the  consent  of  the  parties  themselves. 

The  influence  of  the  Plebeian  element  The  ju- 

dices. 

was  scarcely  felt,  in  the  times  when  first 
the  Judices  w^ere  created,  for  although  the 
efforts  of  Servius  Tullius  had  given  some 
degree  of  social  organisation  to  the  Plebeians, 
and  a  Centumviral  Tribunal  was  erected, 
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yet  it  was  a  long  time,  ere  the  Roman  peo- 
ple shook  off  the  hold,  that  the  Senate,  and 
the  Patrician  body  had  got  on  the  Judicia 
and  the  Judices ;  but  they  did  eventually  in- 
troduce a  Plebeian  element  into  the  Decurise 
Judicum.     The  list  of  these  Decurise  was 
prepared  annually  by  the  Praetor,  and  fixed 
cic.  pro     up  conspicuously  in  the  Forum,  he  taking 
Phil.  y'.5.  '  an  oath  not  to  admit  any  but  men  of  repute 
4. 123.  '  "  into  the  list,  (Judices  selecti  et  in  albo  relati) . 
At  first  their  number  was  300;    this  was 
afterwards  increased  by  Augustus  to  1,000, 
and  this  again  to  several  thousands.     The 
nomination  by  the  Praetor  in  the  Formulae 
was  all  that  was  necessary  to  render  an  in- 
dividual a  Judex.     He  could  not  decline 
D.  50. 4.     the  office  (for  it  was  a  public  duty)  save  by 
D.  50.5. 13.  special  privilege,  or  by  some  legitimate  ex- 
cic.phu.  V.  cuse,  or  from  some  legal  incapacity.     On 
D.v.1.12.2.  his  nomination  he  took  an  oath  to  discharge 
his  duties  faithfully;  and,  if  he  was  not  a 

^  Note  the  phrases  "  Sumere  Judicein,"  Cic.  pro  Flacc.  2i, 
pro  Quinct.  8,  the  acceptance  of  a  Judex  by  the  parties :  "  Regi- 
cere  ejerare  Judicera,"  Cic.  in  Verr.  ii.  12,  the  rejection  of  the 
Judex  appointed  by  the  Magistrate:  "Judicem  ferre,"  Cic.  de 
Orat.  II.  70,  pro  Rose.  Com.  15,  the  special  nomination  of  a  Judex 
by  the  parties. 


vata. 
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lawyer,  he  "was  permitted  to  obtain  the  as- 
sistance of  one  as  his  adviser,  as  also,  some- 
times,  of  the   magistrate  who   nominated 
him.     In  Cicero's  days,  and  during  all  the  ProQuinct. 
formulary  era,  the  seats  ^  of  the  Judices  were  lo-  i?. 

•^  ^  ^  Pro  Rose. 

surrounded    by   such    skilled    advisers,    to  c.  c  s. 

•^  Cell.  xiY. 

whom,  in  general,  the   arguments   of  the^- 
counsel  in  the  cause  were  directed  ^. 

The  sentences  of  these  Judices  and  Ar-  f °1'*''*  ^^' 
bitri  were  termed,  generally,  Judicia  privata, 
but  there  was  this  distinction  between  them, 
that  as  the  Judices  had  cosfnizance  of  debts 
and  obligations  of  a  certain  fixed  value,  their 
decisions  were  in  strict  accordance  with  the 
subject  in  dispute,  while  those  of  the  Arbitri 

*  Called  Subsellia,  the  locality  was  the  Forum  or  Comitium, 
or  Consueta  loca,  which  were  always  public.     D.  5.  i.  59. 

'  Whether  the  Judices  were  allowed  to  decide  in  questions  of 
law  is  a  moot  point — though,  on  the  authority  of  Zimmem  and 
Walther,  I  should  say  they  were  not.  A  French  writer  of  repute, 
M.  Laferrifere,  imagines  they  were,  and  cites  Cicero  de  Orat. 
!•  381  39,  in  support  of  that  view.  The  first  of  these  passages, 
however,  will  scarcely  support  his  position,  that  in  the  Ju- 
dicia the  Judices  decided  questions  of  law;  and  in  the  second 
passage  a  distinct  difference  is  made  between  the  proceedings  In 
jure,  {i.e.  before  the  Pnetor,)  and  those  In  judicio — :ui  interpreta- 
tion of  Cicero's  meaning  that  Brissonius  adopts.  Of.  Briss.  nib 
verba"  JuB." 

Adopting  this  view  then  they  differ  very  materially  from  our 
Judges  of  a  County  Court. 

5 
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were  not  so  rigorous ;  they  were  not  bound, 

as  the  Judices  were,  to  find  all  or  nothing, 

Of.  cicpro  but,  as  Festus  explains  it, "  Quantum  sequius 

Rose.  Com.  -.  •  1    ^  »-r»r  i  -t      t    • 

4.  et  melius,  id  dare.      Moreover  these  J  udicia 

Gains,  IV.   privatawero  either  Legitima  orNon  legitima, 
pro' Rose,    according  as  they  were  delivered  in  Home, 

Com.  c.  5.  •   1   •  •!  /»  •       1  '        ^       T      ^ 

or  withm  a  mile  of  it,  by  a  single  Judex  in 
a  suit  where  none  but  Gives  Romani  were 
the  parties,  or  as  any  of  these  conditions 
were  wanting. 
The  Recn-        The  functious  of  the  Recuperatores  may 

peratores.  ... 

be  very  briefly  dismissed,  for  they  also  were 
given  by  the  Praetor  on  the  application  of 
the  parties  In  jure',  but  their  office  was  con- 
fined entirely  to  the  settling  the  rights  of 
the  claimants  to  a  Res  (rei  persecutio)  and 
Gaii.iv.     to  adjudging  the  recovery  of  the  thing  in 

18.5.  Cic.  1  1  •  1 

Div.  17.     dispute  to  one  or  the  other  m  such  matters, 

as  required  a  prompt  decision, 
tumviri.  The  Ceutumviri  formed   an  important 

1  In  a  fragment  of  Gallus  Aquilius,  the  expression  "recipe- 
ratio"  refers  to  the  settlement  of  public  property  between  Gives 
Romani  and  Peregrini  after  a  war  ;  but  this  institution,  then 
springing  from  the  Jus  Gentium,  soon  passed  into  the  Jus  Civile. 
As  regards  the  Recuperatores,  they  were  proposed  by  the 
Magistrate,  but  might  be  objected  to  by  either  party. 
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branch  of  the  inferior  magistrates.     They 
were  erected  into  a  permanent  tribunal  in 
the  early  days  of  Home,  in  which  character  inst.  Omt. 
Quintilian  speaks  of  them  in  opposition  to  ed'sp^d. 
the  Judex  Privatus.     In  the  first  stacfe  of 
the  existence  of  this  Judicature  their  num- 
ber was  105,  three  centum viri  being  fur- 
nished by  each  of  the  35  tribes ;  though  in  Festus,  sub 
later  years  that  number  was  much  increased. 
Divided  into  four  Consilia  or  Senatus,  they 
thus  formed  separate  and  distinct  tribunals, 
the  president  of  which  was  a  Praetor'.     The 
business  that  was  transacted  in  these  courts 
embraced   everything  relating  to  Quirita-  g'<^-  ^^ 
rian  ownership,  and-  all  questions  arising  out 
of  successions;  a  jurisdiction  aptly  marked 
by  the  spear  suspended   over   their   seats 
of  office,  "  the  symbol  of  Quiritarian  owner-  caii,  iv.  le. 
ship ;"  and  in  all  the  questions  so  brought 
before  them,  they  decided  on  the  law*  as  well 

'  Some  lawsuits  were  carried  guccessively  before  two  of  these 
Conaiiia,  others  were  heard  before  the  whole  four  collectively, 
each  one  of  which  gave  a  separate  judgment.  Cf.  Quintilian, 
V.  1,  I.  XI.  I.  78,  XII.  5.  6.  Plin.  Ep.  I.  18,  IV.  24,  VI.  33.  D. 
31.  1.  76. 

'  Hence  the  importance  and  influence  of  their  Prsejudicia. 
VaL  Max.  vu.  i.  3.  4.  5.     Quiat.  lust.  Orat.  ▼.  2. 

5—2 
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The  cen  as  the  facts.  We  may  iudsfe  of  the  ereat 
importance  of  this  court,  from  the  gravity  of 
the  matters  administered  there,  and  from 
the  testimony  borne  thereto  by  Pliny  and 
Quintilian.  Before  Cicero's  time  some  of 
the  most  influential  and  renowned  lawyers 
of  the  day  had  made  these  courts  celebrated; 
it  was  there,  too,  that  one  of  his  most  skilful 
speeches,  that  Pro  Csecina,  was  recited; 
and  therefore  I  propose  to  point  out  in 
a  few  words  the  connexion  between  this 
branch  of  Roman  judicial  organisation  and 

M  pifbHc*^  the  others.     And  first,  let  us  consider  them 

Officers;  ^^  tribuuals ;  in  this  light  we  see  at  once 
that  the  Centum virs  were  the  representatives 
of  the  sovereignty  of  the  Koman  people ;  the 
Judices,  the  Arbitri,  and  the  Recuperators, 
being  the  representatives  of  individual  inte- 
rests, whether  in  Rome  or  the  provinces, 
though  connected  with  the  higher  magis- 

as  judi-  tracy  as  legally  appointed  delegates.  Let  us 
view  them,  secondly,  with  relation  to  their 
powers ;  and  here  we  find,  that  all  the  ques- 
tions, that  affected  a  Roman  in  his  status, 
or   family,  were  referred  to   the  province 
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of  the  Centumvirs,  while  to  the  Judices 
and  Arbitri  belonged  all  Praetorian  actions, 
all  personal  actions  arising  out  of  contracts, 
and  all  mixed  and  arbitrary  actions.  To 
the  Recuperators  were  referred  possessory 
rights,  actions  for  excessive  exactions,  and 
"actiones  utiles  in  factum."  Each  of  these 
courts  was  distinct  in  itself,  there  was  no 
appeal  from  one  to  the  other ;  for,  as  I  have 
said  before,  in  civil  matters  there  was  no 
appeal  at  all:  but  here  the  courts  of  the 
Centumviri  differed  somewhat  from  the 
others,  as  I  have  above  shewn. 

It  remains  for  me  now  only  to  add  a  The  Ju- 

...       <lice8  Peda- 

few  remarks  on  the  Judices  Pedanei,  in  "«'• 
order  to  complete  this  chapter  of  the  Koman 
magistrates,  superior  and  inferior.  Hei- 
neccius  dismisses  this  class  of  officers  very 
briefly,  as  being  merely  the  friends  of  the 
Judex,  lawyers  by  profession,  who  sat  with 
him  to  aid  him  in  the  cause.  Zimmem, 
however,  has  devoted  a  chapter  to  the 
careful  analysis  of  their  history,  and  the 
result  he  arrives  at  is,  that  they  formed 
that  body  of  municipal  magistrates,  termed 
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Curiales,  whose  jurisdiction  was  less  im- 
portant than  that  of  the  magistrates 
properly  so  called.  He  contends  that  they 
took  the  name  of  Judices  from  the  fact, 
that  they  themselves  sat  to  hear  causes, 
and  had  no  right  to  remit  the  parties  to 
another  Judex;  while  the  term  Pedanei 
was  applied  to  them,  to  shew  that  they  had 
no  tribunal  of  their  own:  whatever  they 
c-3.3  were,  this  is  clear  from  the  Code  and  the 
Digest,  that  they  had  cognizance  only  of 
matters  of  an*  inferior  nature  to  the  other 
judges,  and  that  therefore  they  occupied  a 
very  inferior  position  \ 

^  In  the  following  passages,  D.  3.  I.  i.  6,  D.  2.  7.  3.  i,  we 
find  that  a  Postulare  was  addressed  to  a  Judex  Pedaneus,  as  well 
as  a  Vocatio  in  Jus  heard  before  one  of  them ;  this  shews  that  they 
were  not  Judices  dati. 
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CHAPTER  IV. 

The  various  Divisions  of  the  Actio. 

In  several  passages  of  the  Digest  we  Definition 
shall    find    considerable    variation    in    the  Ictio.^"' 
definition  of  the  word  Actio,  as  regards  the 
limitation  of   its  objects.     Thus  Papinian  d-44.7.28. 
speaks  of  it  exclusively  with  reference  to  a 
Persona ;  Ulpian  states  that  it  has  a  general  »•  so.  i6. 
and  a  special  signification;  in  the  first  it 
refers  to  a  Res  as  well  as  to  a  Persona,  in 
the  second   to  a  Persona   only:    in   other 
passages  its  sense  is  more  enlarged,   em- 
bracing that  which  is  termed  P  ersecutio^, 
and  opposed  as  well  to  the  Praejudicia*,  as  to  d.  44. 7. 37. 
the  Interdicts,  and  Praetorian  stipulations. 
To  reconcile  these  apparent  discrepancies, 
it  should  be   remembered,  that  originally 

*  Applied  to  personal  and  real  actions.  N.  B.  The  word  Realis 
never  occurs  in  the  sources,  Personalis  does. 

'  Or  preliminary  investigations  of  some  doubtful  point  in  a 
suit,  in  order  to  aid  the  Judex  in  the  decision  of  the  whole  ques- 
tion. 
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there  was  no  other  Action,  but  that  In  per- 
sonam; that  those  In  rem,  or  Petitiones, 
were  introduced  at  a  later  period ;  and  that 
for  convenience'  sake  the  two  were  both 
comprised  in  the  single  word  Actio.  To 
arrive  at  any  clear,  and  precise  notions  of 
the  distinction  of  actions  into  their  separate 
kinds,  we  must  be  guided  by  the  motives 
which  have  led  to  their  classification;  of 
these  some  refer  to  their  essence,  that  is,  the 
link  which  unites  them  with  the  rights  they 
protect,  whilst  others  regard  the  forms  of 
procedure,  of  which  I  have  already  spoken ; 
the  first  of  these  shews  us  their  practical 
development,  the  second  their  historical. 
Gaii  Com.  Now  the  primary  division  of  Roman 
D."44.'7. 2.',.  actions  is,  that  which  is  given  by  Gains, 

D.  44  2  14  .     . 

2.'    '  '     by  Ulpian,  by  Paulus,  and  by  Justinian, 
Actio  Id     In   Rem  and  In  personam,    the   explana- 

Rem  and  In.  /•i-t-ii  -ji  •. 

Personam,  tiou  01  which  IS  to  be  sccu  m  tuc  aucicnt 
and  valuable  text  of  a  Jurisconsult  much 
older  than  Justinian's  time,  but  reproduced 
by  him  in  the  Institutes.  From  an  examina- 
tion of  this  text,  contrasted  with  the  words 
of  Gains  and  Ulpian,  we  obtain  the  following 
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results ;  first,  that  this  division  is  a  general 
and  universal  one,  embracing  all  actions 
whatever ;  secondly,  that  in  it  are  contained 
two  specific  forms  of  the  same  genus,  desig- 
nated by  Actio  in  Personam,  or  all  those 
proceedings,  that  are  remedies  in  the  case 
of  obligations,  and  Actio  in  Rem,  or  the 
remedies  that  protect  every  other  right,  not 
arising  Ex  Obhgationibus. 

Applying  this  general  division  to  the 
difierent  classes  of  rights,  we  shall  find,  that 
as  only  those  legal  remedies,  which  protect 
obligations,  are  comprised  in  the  Actio  in 
Personam,  so  the  Actiones  in  Hem  protect 
all  the  subjects  related  to  the  right  of  things 
(Jus  in  Rem),  to  the  right  of  succession,  and 
to  the  light  of  family,  that  is,  to  property, 
and  the  Jura  in  Re.  Briefly  summing  up 
these  remarks,  it  appears,  that  to  the  Jus  in 
Rem  corresponds  the  Actio  in  Rem ;  to  the 
Jus  in  Personam,  the  Actio  in  Personam : 
but  further,  for  the  purpose  of  obtaining  a 
clear  analysis  of  the  division  we  are  engaged 
in,  we  may  consider  actions  with  reference 
to  the  individual  against  whom  they  are 
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directed.  Let  it  be  remembered  then,  that 
in  the  Actio  in  Personam  the  defendant  was 
determined,  and  known,  i.e.  the  action  was 
against  A;  while  the  Actio  in  Kem  was 
brought  against  a  defendant  unascertained, 
and  unkno\vn,  that  is,  against  A  or  B,  as  the 
thecase  might  he\  At  the  same  time  we  shall 
find  exceptions'  to  this  rule,  for  in  certain 
cases ^  personal  actions  were  extended  to  un- 
determined defendants,  actiones  in  rem*  to 
determined  ones.  From  this  primary  di- 
Mixed  Ac-  visiou  the  transition  to  the  additional  class 

tiona. 

of  mixed  actions  is  simple  enough.  In  nearly 
all  the  Actiones  in  Rem  there  were  two  ob- 
jects, i\\Q  principal  one,  viz.  the  recovery  of 
the  Res,  and  the  subordinate  one,  that  of 
some  additional  demand  arising  out  of  it, 

^  That  ia  before  the  violation  of  the  right,  because  the  only 
person  who  can  break  the  obligation  is  he  who  enters  into  it, 
whilst  in  the  other  case,  as  any  person  can  cause  the  violation 
which  produces  the  action,  so  before  it  can  be  ascertained  who  the 
defendant  is,  the  violation  mast  have  been  made. 

'  To  this  class  of  exceptive  cases  may  be  referred  some  of  what 
are  termed  mixed  actions ;  for  which  see  further  on. 

^  E.(j.  The  Actio  Aquae  Pluvise,  the  Interdict  Unde  Vi,  the 
Interdict  Quod  Legatum. 

*  The  Hereditatis  Petitio,  Actio  Pauliana,  the  Vindicatio 
Dotis. 
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in  the  shape  of  indemnity,  for  consumption  of 
the  produce  of  the  Res,  or  for  the  deteriora- 
tion of  the  Res  itself;  yet  still  these  actions 
remained  actiones  in  rem :  there  were,  how- 
ever, three  actions  founded  on  obligations, 
and  relating  to  partitioning  rights  and  claims,  d.  lo.  1. 1. 
which,  though  properly  termed  personal,  were 
remarkably  distinguished  from  other  per- 
sonal actions,  in  this  fact,  that  the  question 
of  property  (which  is  the  peculiar  mark  of 
Actiones  in  Rem)  might  be  decided  at  one  and 
the  same  time.  In  two  of  them,  specially 
relating  to  partition,  (the  Familise  hercis- 
cundge  and  the  Communi  dividundo  Acti- 
ones), the  question  of  the  plaintiif's  title,  if 
he  was  in  possession  of  the  thing,  was  bound 
up  with  that  of  the  partition;  while  in  the 
third  (the  Actio  finium  regundorum)  the  real 
object  of  the  defendant  was,  as  the  words 
of  the  above  law  run,  the  Vindicatio  Rei : 
hence  Justinian  says  of  this  class  of  actions, 
"  mixtam  causam  obtinere  videntur  tarn  in  l  4.  e.  30. 
rem,  quam  in  personam  ^" 

^  The  formula  of  adjudication  peculiar  to  these  actions  may  be 
seen  in  Gaius,  rv.  §  43. 
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Actionoa  I  pass  Oil   HOW  to   another   important 

Sfxicti  .    .  .  1  T 

Juris.  division  of  Actions,  the  clear  understanding 
of  which  is  a  key  to  certain  kinds  of  action, 
mentioned  in  the  Justinianean  body  of  laws, 
the  Actiones  Stricti  Juris,  and  Bonte  Fidei, 
the  Condictiones  and  the  Arbitrarise  Acti- 
ones.    The  words  of  Cicero  in  the  Oration 

«•»•  Pro  Kosc.   Com.  at   once   point   out    the 

existence  of  two  kinds  of  private  suits,  the 
Judicia  and  the  Arbitria ;  and  shew  that 
in  the  first  the  strict  letter  of  the  law  was 
required,  in  the  second  not  only  was  it  not 
insisted  on,  but  principles  of  equity  might 
be  introduced, — a  contrast  preserved  by  him 
in  the  epithets  Legitima  and  Honoraria, 
applied  respectively  to  each  of  them'; 
and  characterised  still  further  by  the  men- 

^  On  this  part  of  the  subject  see  a  remarkable  passage  in  Seneca 
de  Beneficiis,  ill.  7  :  "  Ideo  melior  videtur  conditio  causae  bonffi 
si  ad  judicem,  quam  si  ad  arbitriurn  mittatur,  quia  ilium  formula 
includit,  et  certos,  quos  non  excedat,  terminos  ponit ;  hujus  libera 
et  nullis  adstricta  vinculis  religio*,  et  detrahere  aliquid  potest  et 
adjicere  ;  ubi  id,  de  quo  sola  sapientia  decemit,  in  coutroversiara 
incidit,  non  potest  ad  hsec  sumi  Judex  ex  turba  selectorum  quern 
census  in  album  et  equestris  hereditas  misit." 

•  Discharge  of  "official  duty,"  in  which  technical  sense  it  is  frequently  nsed 
in  the  Eoman  Law.    Cf.  D.  22.  5. 13.    D.  42. 1.  33.   D.  48.  8. 11.   C.  5.  71.  5. 
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tion  of  the  formula   usually  appended  to  Topics, 
them,  either  "ex  fide  bona"  or  "ut  inter i>«' off- "i- 

'  ^  15.  17. 

bonos  bene  agier  "  or  "  quid  sequius  melius." 
It  is  evident,  then,  that  in  his  day  two  kinds 
or  modes  of  proceeding  had  been  establish- 
ed; in  one,  where  the  Jus  Strictum  was 
observed,  the  matter  was  decided  by  an  in- 
dividual selected  out  of  the  hst  of  Judices;  in 
the  other,  where  Bona  Fides  and  principles  Actiones 

r»  •  'TIT  Bonae 

of  equity  were  permitted,  the  dispute  was  Fidei. 
settled  by  some  individual,  chosen  indis- 
criminately out  of  the  citizens,  and  called 
Arbiter:  it  will  not,  however,  be  out  of 
place  slightly  to  analyse  the  motives  that 
led  to  such  a  distinction.  I  stated  at  the 
outset  of  these  pages,  that  it  is  the  business 
of  the  state  to  provide  for  the  regulation  of 
the  proper  enjoyment  of  every  individual's 
rights,  and  that  each  possessor  of  rights  in 
and  to  a  thing  looks  for  the  protection  of 
his  property  to  the  administrators  of  the 
laws.  If  the  laws,  as  originally  declared 
and  administered,  were  wide  enough  and  elas- 
tic enough  to  embrace  all  the  mutual  en- 
gagements of  men,  then,  undoubtedly,  the 
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Strictum  Jus  alone  would  be  the  sufficient 
rule.     But  however  simple  at   the  outset 
may  be  the  rules  and  regulations  of  a  state  or 
society,  in  process  of  time  the  questions  at 
issue  will  not  be  confined  to  infractions  of 
rights  regarding  property  or  possession,  but 
a  variety  of  collateral  points  must  come  in ; 
among  others  the  engagements  or   agree- 
ments that  the  individual  enters  into  with 
another.     These   from   their    novelty   and 
variety  necessarily  cannot  be  foreseen,  so  as 
to  be  provided  for  by  the  laws  of  a  state, 
and  much,  if  not  all,  of  their  observance 
must  depend  upon  the  principles  of  honour 
and  honesty  that  influence  the  mass,  until, 
from  their  bearing   upon   the  business   of 
every-day  life,  they  become  objects  invested 
with   a   factitious   importance;    then   they 
must  in  some  way  be  provided  for  by  the 
laws  of  the  state,  and,   if  no  established 
court  can  take  cognizance  of  them,  either  one 
must   be   established   for   the  purpose,    or 
fictions  must  be  resorted  to  to  bring  them 
within  the  scope  of  the  established  courts. 
These  mutual  engagements,  or  undefended 
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agreements,  not  judicial  but  moral,  were 
watched  with  great  care  by  the  Roman 
jurisprudence ;  and,  under  the  name  of  Bona 
Fides,  received  as  much  legal  sanction  as 
rights  directly  resulting  from  property.  The 
protection  of  property  rights,  of  course,  was 
a  simple  and  easy  form  by  the  aid  of  the 
Judex,  and  the  Jus  Civile,  or  common  law; 
but  in  cases  depending  on  the  Bona  Fides  of 
one  of  the  parties,  each  being  of  opinion 
that  he  had  right  on  his  side,  and  yet  ready 
to  admit  that  he  might  be  deceived,  the 
only  course  was  to  submit  the  dispute  to 
the  decision  of  an  impartial  third  party,  and 
to  agree  to  abide  by  his  judgment:  the 
object  of  this  third  party  or  arbiter,  thus 
chosen  by  their  mutual  consent,  being  to 
decide  upon  the  merits  of  a  case  not  depend- 
ing on  the  Strictum  Jus,  he  necessarily  was 
able  to  look  at  it  unconstrained  by  techni- 
calities, and  in  any  light  which  seemed  just 
and  equitable  to  him. 

Hence,  then,  every  strict  right  among 
the  Romans,  when  infringed,  was  remedied 
by  means  of  a  Stricti  Juris  Actio,  generally 


The  Con- 
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called  Condictio,  at  the  hands  of  a  Judex ; 
whilst  the  remedies  for  infringements  of  all 
other  rights,  administered  by  an  Arbiter, 
were  termed  Bonse  Fidei  Actiones.  Of  the 
dicUo*jies  Condictioiies  there  were  three  classes,  dis- 
^^^  ^  ■  tinguished  both  by  their  formulae  and  by 
some  important  practical  rules.  The  first  of 
these  was  called  "certi  condictio,"  or  "si 
certum  petetur,"  in  which  the  object  sought 
to  be  recovered  was  a  fixed  sum  of  money, 
and  the  formula  ran  "si  paret,  cehturii  dari 
oportere  ;"  in  the  second,  the  object  was  to 
obtain  the  transfer  of  some  indeterminate 
Res,  not  ready  money,  and  here  the  formula 
ran  "si  paret,  hominem  Stichum  dare  opor- 
tere;" the  third  class  was  called  Incerti 
Condictio,  its  object  being  the  recovery  of 
everything  not  included  in  the  other  two, 
but  like  the  second,  also  uncertain,  and  its 
formula  running  in  this  way,  "quidquiddari 
fieri  oportet." 
Intention  The  Actioucs  BonsB  Fidei  had  no  such 
tionesBo-  distinctions  as  the  above;  their  object  was 

nsB  Fidei.       ,  ,  r»  i  r»i  n  t 

simply   to   obtain   the   fulfilment   of   such 
agreements  as  every  honest  man  ought  to 
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be  willing  to  execute,  an  object  expressed  in 
their  formula,  Quidquid  dari  fieri  oportet 
ex  fide  bona.  To  sum  up  then  briefly  what 
has  been  above  exhibited;  the  Actiones 
stricti  juris  were  actions  in  the  full  proper 
sense  of  the  word ;  the  Actiones  bonae  fidei 
were  neither  so  definite,  nor  so  rigorous ;  in 
other  words,  the  former  were  the  rule,  the 
latter  the  exception.  The  distinctive  sign  of 
one  and  the  other  was  the  employment  of 
Judex  or  Arbiter  as  the  case  misfht  be, 
and  therefore,  when  with  the  ancient  Ordo 
Judiciorum  the  old  distinction  of  Judex 
and  Arbiter  disappeared,  the  primitive 
system  of  actions  was  destroyed  also. 

I  now  cfo  on  to  explain  what  the  Arbi-  Arbitrari» 

"  ^  actiones ; 

trarise  actiones  were ;  and  if  we  were  to  take 
simply  the  text  of  the  Institutes  of  Jus-  J.  4. 6. 
tinian    on    this    subject,    we   might   fairly 
conclude   that   they  are  only   another  ex- 
pression for  Bonse  fidei   actiones.     But  in  ^^e'""  <J's- 

*         _  _  tinctive 

reality  these  ArbitrariaB  actiones  have  this  character, 
distinct  character,  that  they  were  intended 
to    be    not   so   much    positive   and   direct 
judgments    to   restore,    or  to  pay   in    the 

6 
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first  instauce,  as  friendly  directions  by  the 
Arbiter  how  the  defendant  was  to  satisfy 
the  claimant's  demands;  if  this  direction  was 
disregarded  or  refused,  then  they  became 
positive  judgments.  In  other  words,  the 
Actio  arbitraria  was  either  an  attempt  to 
reconcile  the  parties,  by  an  equitable  opinion 
on  the  case,  or  else  it  was  a  regular  process. 
The  words  of  the  text,  to  which  I  have 
above  referred,  point  to  this  view,  "  permit- 
titur  Judici  ex  sequo  et  bono  secundum 
cuj usque  rei  naturam,  sestimare  quemad- 
modum  actori  satisfieri  oporteat,"  a  con- 
firmation of  which  may  be  seen  in  the 
D.(i.  1.68.  68th  law  of  the  Digest  de  Kei  Vindicatione, 
in  which  the  Judicis  arbitratus  is  clearly 
mentioned,  in  connexion  with  a  general 
rule  on  the  subject  of  the  judgment  to 
restore  a  thing.  "What  then  were  the  Ac- 
tiones  arbitrarise  thus  characterised  ?  They 
were  actions  not  tied  down  by  the  "Strictum 
Jus,"  but  capable  of  receiving  such  modifi- 
cation as  the  Arbiter  pleased;  therefore 
they  did  not  include  the  condictiones,  or  the 
Actiones  civiles  ex  delicto,  whilst  they  did 
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include  those  bonsB  fidei,  in  rem,  and  prse- 
torise.  The  modification  of  which  they  were 
susceptible,  by  means  of  the  arbitraria  for- 
mula, might  lead  one  to  suppose  that  they 
embraced  all  unrestricted  actions  whatever; 
but  such  was  not  the  case,  for  though  every 
Arbitraria  actio  was  an  arbitrium,  every  ar- 
bitrium  was  not  an  Arbitraria  actio'.  This 
special  form  of  procedure  applied  to  all 
equitable  actions,  where  the  object  was  the 
restitution  or  production  of  a  Res,  and  to 
none  others.  By  way  of  summary,  then, 
we  may  classify  the  Actiones  arbitrarise  thus :  ciassiSca 
t  wat,  the  Actio  m  rem  having  a  formula  «<='•  a^bitr 
petitoria  in  the  Intentio ;  secondly.  Inter- 
dicts exhibitory  and  restitutory,  where  no 
recourse  was  had  to  proceedings  by  way  of 
sponsio;  thirdly,  the  action  "de  eo  quod  »•  13.4. 
certo  loco;"  and,  fourthly.  Personal  actions 
in  factum,  to  which  the  Formula  arbitraria 
could  be  applied. 

*  Therefore,  in  Gaiiu,  rv,  141  and  163 — 165,  be  careful  not 
to  confound  arbitrium  with  the  arbitraria  formula  in  every  class 
of  actions,  but  confine  his  words  to  interdicts  of  which  he  is  there 
spesdung. 

C— 2 
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CHAPTEK  V. 

A  Sketch  of  Roman  Proceedings  at  Law. 

In  this  part  of  my  labour  I  shall  consider 
the  time   and   place   of  commencing  civil 
proceedings  before  I  speak  of  the  mode  of 
carrying  on  suits.     In  the  early  period  of 
Days  for     Roman  history  we  know  that  there  were 
courts.       certain  days  marked  out  for  the  administra- 
tion of  justice,    (every   ninth   day)    called 
nundina3^  a  regulation  introduced   by  the 
cf.Macrob.  Lex   Hortcnsia  for  the  special  benefit   of 
Dion  Hal',   the  country  folks  coming  to  market :  these 
days,  thus  devoted  to  legal  business,  were 
afterwards  increased,  until  in  the  reign  of 
Marcus     Aurelius    they    numbered     230. 
sugj         Under  the   emperors,  we  read  of  sittings 
Sd"oc?*'  termed  "rerum  actus,"  held  in  the  winter 
n.^?^*"*  and  summer-months  at  Rome.     In  the  pro- 

^  The  technical  term  for  non-judicial  days  was  Dies  feriati. — 
D.  7,  13,  2,  and  6. 


LAW    OF    CIVIL    PROCEDURE,    &C.  85 

vinces  these  periodical  sittings  or  sessions 
were  fixed  at  their  "conventus"  by  the 
Magistrates  who  presided  in  the  province 
with  the  full  Jurisdictio\  On  the  introduc- 
tion of  Christianity,  every  day  but  Sunday 
was  a  court-day,  with  the  exception  of 
certain  hohdays  (religious  and  civil) .     The  cf.  Cod. 

.  Ill  f*     n     •  ^       Theod. 

Magfistrate  had   the   power   of    nxmof  the  de  Feriis, 

^  ^  ®.  19.21.22. 

number  of  and  the  days  for  these  sessions,  24. 
and  it  was  his  duty  to  frame  regulations 
for  that  purpose.  If  in  these  sittings  the 
business  was  conducted  before  the  Magis- 
trate seated  in  his  chair  of  office,  it  was 
then  said  to  be  done  pro  tribunali,  and 
those  cases  in  which  a  Causae  Cognitio  or  d.  37. 1.3. 
previous  investigation  was  required,  could  Fmg.vatic. 

l.')6.  161. 

only  be  so  settled.     If  the  business  was  un- 163.  i65. 

important  enough  to  be  settled  summarily 

the  proceedings  were  heard  de  piano,  and 

the  judgment  was  af&xed  to  the  foot  of  the  D.i.ic.o.i. 

libellus. 

^  ".^tivos  menses,"  says  Cicero  ad  Att.  v.  14,  "rei  militari 
dare,  hibemos  jurisdictioni :"  in  the  Republican  times  these  itine- 
rant sessions  (conventus)  were  very  frequent,  but  the  word  conven- 
tus was  also  used  to  signify  not  only  the  sessions  but  the  towns 
where  they  were  held. — Cf.  Cic.  Verr.  V.  11. 
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Place  for  The  Comitium  or  the  Forum  was  the 
couru.  proper  place  for  hearing  suits,  even  from 
the  time  of  the  Decemviral  code,  where 
the  rule  is  thus  laid  down :  "  ni  Pagunt  in 
comitio  aut  in  foro,  ante  meridiem  causam 
conjicito."  There  the  superior  Magistrates 
took  their  seats  on  their  curule  chairs,  while 
the  Judices  and  the  other  inferior  Magis- 
trates appeared  on  their  subsellia. 
chanKes  In  the  pcriod  of  Roman  vigour,  when 

made  in  the 

Imperial    aims   and  eloquence   made   her  name    re- 
times. '■ 

nowned  over  the  world,  and  the  voice  of  a 
Cicero  was  heard  in  the  Forum  enlarging  on 
the  deeds  of  a  Scipio,  these  public  courts 
were  crowded  to  listen  to  the  wit  combats 
of  the  great  lawyers ;  but  when  her  old  glory 
was  fallen,  and  nothing  of  her  greatness  was 
left  but  the  name,  such  open  pleadings  were 
put  down,  and  instead  of  the  Forum,  suits 
were  heard  in  the  Basilica,  or  even  in  less 
frequented  spots,  the  Auditoria  and  the 
Secretaria;  a  change  detrimental  alike  to 
Dial,  de     liberty  and  eloquence.   "Alas,"  says  Tacitus, 

Caas.  Corr.  .  at-  i 

Eioq.        "how  much  injury  have  these  Auditoria  and 
Secretaria,  where  now  nearly  all  suits  are 
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heard,  done  the  eloquence  of  our  bar."  Wliat 
was  still  worse,  or  rather  what  was  a  direct 
consequence  of  substituting  comparative 
secrecy  for  openness,  the  Magistrates'  tri- 
bunal beins:  often  concealed  from  the  rest 
of  the  court  by  a  curtain,  and  persons  of 
rank  having  the  privilege  of  free  commu- 
nication with  the  curule  chair,  bribery  and 
corruption  of  so  open  and  barefaced  a  kind 
were  practised,  as  to  provoke  an  indignant 
remonstrance  from  the  Emperor  Constan- 
tine. 

In  a  former  part  of  this  work  I  alluded  The  Pro- 
to  the  method  of  commencing  proceedings, »"  co"«. 
in  the  rude  sera  of  the  Republic,  by  a  sum- 
mons*, on  the  plaintiff's  part,  of  the  defend- 

^  The  distinction  between  the  Actio  in  Rem  and  in  Personam 
at  this  period  was  marked  by  the  special  form  of  commencement 
peculiar  to  each.  Every  "in  Rem  actio"  began  by  the  sjiiibo-  Manum 
lical  act  of  the  "manum  consertum,"  the  explanation  of  which 
is  told  by  Aulus  Gellius  (30,  10)  in  an  amusing  account  of  his 
posing  a  "grammaticum  celebri  hominem  fama,"  by  asking  him 
what  the  expression  meant.  On  his  stating,  that  it  was  not  his 
business  "clienti  promere  jura,"  as  he  was  a  grammaticus  not  a 
consultus,  and  better  versed  in  poetry  than  in  law,  Gellius 
cited  Ennius  where  he  had  met  with  it.  The  grammaticus  con- 
fessing himself  beaten,  a  friend  of  Gellius  explained  the  phrase 
"man,  cons."  to  mean  that  in  any  suit  involving  the  right  to 
possess  a  Res  in  being  and  in  sight  or  at  hand,  (whether  an  ager 


conserere. 
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ant,  and  by  an  opportunity  given  this  latter 
personage  of  avoiding  violence  by  a  vadi- 
monium  and  by  offering  pledges  or  bail  to 

D.  2.4.22.  appear,  called  Vindex'.  This  principle  of 
casting  on  the  plaintiff  the  business  of  sum- 
moning a  defendant  continued  in  vogue  for 
a  long  time,  as  may  be  seen  from  a  state- 

Lib.i3.c.i3.  ment  of  Gellius,  that  in  a  difficulty  as  to 
the  plaintiff's  power  to  summon  a  Quaestor 
before  the  Praetor,  he  shewed  from  Varro 
that  it  was  allowable,  and  accordingly  it  was 
done. 

Gains,  iv.  This  powcr  of  summouinsf  a  defendant 

46.183.  ^  1    .       .«.  •        1  1 

so  granted  to  a  plamtiff,   received  several 
Alterations  modificatious  and  changes  in  the  course  of 

in  the  law       .  .  •    n 

of  sum-      time :  thus  certain  personages  were  specially 
D.2. 4. 2.    privileged:  at  certain  seasons  of  the  year 

D.  2. 12.  1.   i  o       '  -^ 

a  summons  could  not  be  taken  out;  every 

D.2.4.18.  man's    house   too   was    privileged   against 

a   summons,    until  eventually  all   violence 

or  anything  else,)  it  was  the  custom  for  the  parties  holding  one 
another's  hands  to  make  their  claim  before  the  magistrate  in 
proper  form.  The  man.  cons,  was  then  followed  by  the  Judicis 
Postulatio,  whereas  the  In  personam  actio  commenced  at  once 
with  the  Judicis  postulatio. 

^  "  Ab  eo  diet  us  quod  vindicat,  quominus,  is  qui  prensus  est 
teneantur." — Festus. 
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in  the  matter  was  forbidden,  and  by  an 
edict  it  was  enacted,  that  the  giving  simple  Gains,  4. 
ordinary  caution,  or  a  fidejussor,  should  be 
substituted  for  the  vindex,  and  then  the 
whole  form  of  proceeding  was  changed. 
Instead  of  the  In  jus  vocatio,  or  sum- 
mons taken  out  by  the  plaintiff  before  the 
Praetor,  the  parties  entered  into  a  special 
agreement^  (called  in  the  Digest  Stipulatio 
in  judicio  sistendi  causa  facta,  and  satis- 
datio)  to  appear  on  a  given  day  In  judicio ; 
when,  if  the  defendant  did  not  make  his 
appearance,  the  Pra?tor  gave  judgment  by 
decreeing  a  Missio  in  possessionem  bono- 
rum  ejus  to  the  other  party ^ 

In  causes  tried  pro  Tribunali  at  Rome 
the  parties  appeared  and  were  heard  imme- 
diately if  it  was  possible,  but  business  was  Mode  of 

.  .  proceeding 

not  so  expeditiously  performed  in  the  pro-  >n  the  Pro- 
vinces ;  there  all  the  causes  were  put  down 

*  Cf.  Cicero  Pro  TuUio,  to,  where  this  agreement  is  termed 
Vadimonium. 

*  Two  passages  in  the  Digest  illustrate  this,  and  are  also 
remarkable  as  describing  the  defendant's  offence  of  keeping  out  of 
the  way  by  the  very  word  that  has  been  appropriated  by  our 
law — latitat,  "Qui  fraudationis  causa  latitabit,"  &c.,  D.  7,  4,  17, 
»ndD.4i,  4,  7,  I. 
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CicinVerr.  in  a  Hst  without  Order  and  called  on  indis- 
crimmately,  whenever  the  day  of  hearing 
causes,  which  was  decided  by  lot,  was 
settled ;  hence  the  "  gratia  fallacis  Prsetoris 
vicerit  urnam"  of  the  Poet.  In  the  days  of 
the  Legis  Actiones  suits  were  tried  con- 
formably to  the  formalities  of  one  of  those 
actiones,  but  under  the  Formulary  Process 
the  business  commenced  by  a  statement  of 
the  plaintiflTs  claim  delivered  by  him  to 
D.  2. 13. 1.  the  defendant,  termed  Editio  actionis.  The 
Proceed-    sDccial   formula   then   followed.      If  there 

ings  under 

the  Formu-  happened  to  be  one  in  the  Praetor's  edict, 
*=*'^-  that  was  perfectly  adapted  to  the  point  in 
dispute,  it  was  easy  to  draw  up  all  the 
pleadings.  The  above  passage  of  the  Digest 
is  in  singular  analogy  with  the  principles 
of  our  law  of  pleading,  the  reason  for  the 
editio  actionis  being  stated  to  be,  that  the 
defendant  might  know  what  formula  (or 
form  of  action)  was  adopted,  so  as  to  enable 
him  to  plead  thereto  with  certainty.  But 
D.i4.r..  2.  if  a  previous  inquiry  (causae  cognitio)  was 
necessary  in  order  to  ascertain  what  par- 
ticular formula  was  required,  or  if  the  point 
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in  dispute  was  one  not  already  provided 
for  by  the  Edict,  then  the  point  was  argued 
before  the  Praetor,  and  if  he  was  not 
satisfied  with  the  plaintiff's  statement,  or 
thought  there  was  no  real  ground  of  action, 
he  could  refuse  to  allow  the  case  to  proceed 
further.      If  there  were  several  forms  ap-  Power  of 

atnend- 

pli cable  to  the  same  subject,  the  plaintiff  mem. 
could  choose  which  he  liked,  and  until  the 
Litis  contestatio  was  completed  he  might 
alter  the  formula  or  amend  it  in  any  way 
he  pleased,  but  after  the  Litis  contestatio 
no  alteration  was  permitted. 

Gains  tells  us  how  important  it  was  to  Gains,  iv. 
the  plaintiff  to  prepare  the  formula  accu-  import- 

*■  ^       ^  ance  of  the 

rately,  and  in  the  "  Topica"  Cicero  points  formuu. 
out  the  necessity  of  a  lawyer  being  skilled  cicero, 
in   this  branch  of  the  technicalities  of  his 
profession'. 

To  the  plaintiff's  statement  or  declara- 
tion succeeded  the  defendant's  answer,  by 
exceptio,  in  which  he  made  his  statement, 
or  recital  of  his  plea  in  answer,    for  the 

^  In  the  ch.  28  of  the  "  De  Orator.  Partitione  "  Cicero  gives 
a  very  clear  explanation  of  the  technicalities  of  the  Formulary 
Process. 
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purpose  of  having  it  introduced  into  the 
Formula.  All  these  proceedings  were  oral, 
though  there  are  proofs  in  the  Vatican 
Fragments,  and  in  some  passages  of  the 
Digest,  that  the  plaintiff's  statement,  the 
defendant's  plea,  and  the  Magistrate's  inter- 
locutory judgment,  were  sometimes  drawn 
up  in  the  form  of  written  pleadings. 
Proceed.  Thcsc  preliminaries   were  matters  cog- 

iiTe!"  nizable  only  "in  Jure"  and  before  the 
Praetor,  who  then  remitted  them  with  the 
Formula  to  the  Judex  named  by  him,  and 
thus  threw  them  "in  Judicio"  into  the 
form  termed  the  "Litis  Contestatio V' 
which  closed  the  technical  proceedings. 
On  the  third  day,  "dies  comperendinus, " 
the  parties  were  bound  to  appear  before 
the  Judex,  who  employed  the  interim  in 
considering  the  evidence,  or  in  taking  the 
opinion  of  others  on  the  merits  of  the  case^ 

^  So  named,  says  Festus,  because  it  was  an  ancient  Roman 
custom  for  the  plaintiff  to  call  on  some  of  the  bystanders  to  be 
witnesses  at  it,  i.e.  antestari  so.  contestari. 

'  A  chapter  in  Aul.  Gellius,  xiv.  42,  gives  an  amusing  descrip- 
tion of  the  difficulties  he  had  in  making  up  his  mind  on  the  merits 
of  a  case  when  sitting  as  Judex,  and  of  his  employing  the  inter- 
mediate days  in  taking  advice  of  others  how  he  ought  to  decide. 
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Probably  it  was  at  this  time  that  the  bail 
spoken  of  in  a  law  of  the  XII.  Tables 
(Vades  Subvades)  was  given  \  This  kind 
of  bail  however  ceased  with  the  Leffis  Ac-  Coin.iv.88. 

^  90.  96.  102. 

tiones,  except  m  one  or  two  particular  cases, 
such  as  those  mentioned  by  Gaius. 

When  these  preliminaries  "in  Jure"  were  Proceed- 

'■  ^  ingsin  Ju- 

adjusted,  the  suit  was  heard  by  a  Judex,  «^'c'o- 
and  became  one   "  in  Judicio."     Then  the  ^eii.  v.  lo. 

Gains,  IV. 

first  step  was  a  brief  statement  of  the  mat-  ^^' 
ter  in  dispute,  called  the  "  causae  conjectio," 
or  "  causae  collectio,"  followed  by  a  more  de- 
tailed narrative  of  the  facts.  The  evidence 
was  introduced,  not  in  any  special  form,  or 
at  any  particular  time,  but  in  such  mode  as 
suited  each  party  ^     Quintilian  tells  us  that  Quint. 

.  .         .  .  Inst.  Orat. 

the  selection  and  rejection  of  evidence  was  ^-  ''• 
a  business  by  which  the  skill  of  a  Patronus 
was  much  tested.     It  was  allowable  either 
to  produce  the  witnesses  and   interrogate 
them  in  Court,  or  put  in  their  evidence  by 

*  See  in  Varro  de  Ling.  Lat.  V.  j,  the  distinction  between 
Sponsor,  Vaa  and  Pnes;  Gellius,  xvi.  lo,  mentions  the  Vades 
and  the  Subvades  as  antiquated  terms  in  his  day. 

»  For  proof  of  this,  cf.  Cic.  Pro  Rose.  Com.  14,  and  Pro 
Quintio,  18  and  19,  where  the  speeches  of  the  advocate  are  inter- 
rupted to  introduce  his  evidence. 
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way  of  depositions  taken  on  oath\  But  be- 
sides the  direct  and  positive  testimony  of 
witnesses,  other  evidence  was  allowable, 
such  as  ''  documents,"  "  common  report,"  or 
"reputation;"  and,  in  certain  cases,  such 
as  e.g.  questions  relative  to  property*  de- 
pending on  a  testamentary  succession,  an- 
swers extracted  from  slaves  by  torture.  The 
Judex  had  full  power  to  cause  an  oath 
to  be  administered  to  a  witness  where  he 
deemed  such  a  step  necessary  to  complete 
a  proof  that  without  it  was  doubtful ;  and, 
D.  22. 3.  from  a  passage  in  the  Digest,  it  would 
appear  that  one  of  the  parties  might  direct 
the  Judex  to  cause  an  oath  to  be  ad- 
ministered to  his  adversary.  When  the 
regular  pleadings  were  over,  each  party 
could  recapitulate  the  principal  points  in 
his  case,  pressing  his  opponent  with  ques- 
tions   and    counterquestions,    after   which 

1  Cic.  Pro  Rose.  Com.  14  and  15,  and  D.  22.  5.  3.  4,  and 
Quint.  V.  7.  §  I  and  5.  The  permission  to  give  evidence  by  de- 
positions in  civil  suits  was  accorded  by  Justinian,  C.  4.  20.  16 
and  17. 

*  Paulus  in  his  Sent.  V.  15.  §  6,  says,  "In  re  pecuniaria 
tonnenta  nisi  cum  de  rebus  haereditariis  quseritur  non  adhi- 
bentur." 


25.3 
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judgment  was  given'.  If,  however,  the 
Judex  thought  the  matters  in  dispute  had 
not  been  properly  and  clearly  laid  before  Adjourn. 

•  11        T  mentof 

him  in  the  pleadings,  he  could  adjourn  the  *;ase. 
case    (Us  ampliata)    for  a  second  or  third 
hearing ;  hence  Cicero's  expressions  prima,  Pro  Fiacco, 
secunda  and  tertia  actio.     If  the  defendant  ProCaeciaa, 

31. 

failed  to  appear  when  the  case  was  called 
on,  he  was  summoned  three  times,  some- 
times orally  (denunciatione),  sometimes  by 
writing  (Uteris),  and  sometimes  by  a  public 
notice  (edictis) ;  after  which  he  sufiered 
judgment  by  defaults 

^  This,  though  generally  a  written  one,  was  sometimes  deli- 
vered viva  voce.  When  written,  after  it  had  been  read  out  it  was 
inscribed  on  the  tabella.  Suet. — Claud.  15. 

'  Paul  Sen  tent.  v.  5  a.  §  7. 
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CHAPTER  VI. 

The  Alterations  introduced  hy  the  Emperors. 

Many  notable  changes  were  made  in 
course  of  time  in  the  administration  of  jus- 
tice, by  which  the  position  of  the  chief  Ma- 
gistrate became  gradually  much  affected ;  for 
though  the  Consuls  still  retained  something 
more  than  the  mere  shadow  of  a  name,  and 
the  position  of  the  Praetors  was  not  very 
materially  altered  for  some  time,  other  officers 
had  sprung  up  entrusted  with  a  portion  of 
the  duties,  that  till  then  had  belonged  almost 
exclusively  to  the  above-named  dignitaries. 
Among  these  new  officers,  the  Pryefectus 
Urbis  in  Rome,  and  the  Magi  stratus  Muni- 
cipalis  in  Italy  and  in  the  provinces,  had 
certain  duties,  and  a  certain  share  of  the 
Jurisdictio  entrusted  to  them.  The  Prse- 
fectus  Urbis  was  a  Magistrate  of  consider- 
able importance,  sitting  not  only  as  a 
criminal   Judge  within  the  jurisdiction  of 
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the  city,  but  presiding  also  in  a  court  where 
certain  matters  were  heard,  some  of  which 
w^e  should  call  misdemeanours,  but  which 
in  the  Roman  jurisprudence  were  termed 
civil  offences'.     From  jealousy  of  the  muni-  The  muni. 
cipal  towns  the   emperors  had   constantly  slnppeTof 
reduced  their  privileges,  among  other  re-  viieges. 
ductions  taking  away  from  the  Magistratus 
Municipalis  as  well  cognizance  in  criminal 
proceedings,  as  in  all  matters  the  hearing 
of  which   depended   upon   the  officer  pos- 
sessing the   Imperium,    limiting   therefore 
the  MunicipaHs  Magistratus  to  the  exercise 
of  the   Jurisdictio   alone.     But   the   most 
remarkable    and    noteworthy   change   was 
the    elevation    of   the    Emperor    into   the 
position  of  supreme  Judge  over  every  other  suet. 
officer,  with  power  not  only  to  decide  on  15. 

1  1  1      p  1  •  1  Suet.  Nero, 

all   matters    brousrht    before   him,   but   to  is. 

=>  ^  '  D.49. 3. 3. 

examine  them  either  himself,  or  by  any 
delegate  he  pleased,  whether  the  Senate, 
some   magistrate,   or  a  private  individual 

'  See  them  set  out  in  D,  i.  12.  Among  other  things  it  ia 
stated  that  permission  was  granted  them  to  hear  interdicts 
Quod  vi  aut  clam,  and  Unde  vi. 
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occupying  for  the  nonce  the  position  of  a 
Judex. 
innova-  Although  iu  general  the  old  mode  of 

tions  on  •  ^  t 

the  old      proceedinof  was  observed  as  well  at  Rome 

mode  of        -"^  " 

proceeding,  in  ^he  courts  of  the  PraBtor  and  Pnefectus 
urbis,  as  out  of  Rome  in  those  of  the  Prse- 
sides  and  the  Legati,  viz.  to  open  the  busi- 
ness In  jure  and  obtain  a  Judex,  and  so  go 
on  with  it  In  judicio,  still  there  were  not 
infrequent  innovations  on  this  plan, — inno- 
vations introduced  at  the  command  of  the 
emperors,  with  the  object  of  shortening 
suits.  These  changes  at  first  were  confined 
to  the  proceedings  heard  by  a  Judex' 
named  by  the  Emperor,  but  in  a  very  short 
time  were  extended  to  the  other  courts. 

Distinction  Heuco  began  the  distinction  between  the 

between  ^  -i      n  i  t 

ordinary     old  forms  or  tho  Ordinary  procedure  and 

procedure  _  *^      •*• 

and  Extra-  ^.hc  ncw  or  extraordinary  Cosmitiones,  and 

ordinanae  ^'  o  ' 

cognitio-   j^  soon  became  a  recognised  rule  that  every 


^  So  much  was  rapidity  and  despatch  aimed  at  iu  these 
changes,  that  very  often  the  Emperor  only  gave  a  Judex  on  con- 
dition that  the  parties  should  not  appeal  from  his  sentence ;  for 
by  this  time  the  power  of  appeal  had  been  fuUy  established. — 
D.  49.  I.  4. 
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cause  should  be  taken  as  an  Extraordi- 
naria  cognitio,  when  the  principle  involved 
in  the  plaintiff's  statement  was  not  recog- 
nised by  the  civil  law  or  the  Praetor  s  edict, 
and  therefore  had  to  be  referred  to  the 
Emperor.  The  proper  mode  of  proceeding 
then  was  for  the  magistrate  to  introduce 
the  suit,  not  in  the  regular  form  as  magis- 
trate, but  Extra  ordinem  as  a  delegated 
officer. 

These  innovations  must  have  been  much 
approved,  for  ere  long  they  soon  spread, 
and  became  so  important  that  a  title  of  the  ^-  ^-  ^^• 
Digest  is  devoted  to  their  consideration,  in 
which  they  are  classified  and  arranged. 
What  added  to  their  value  was  the  fact 
that  they  were  disposed  of  at  once  without 
waiting  for  the  regular  Conventus^,  and 
unhampered  by  formulae,  or  the  necessity 
of  naming  a  Judex.  And  soon  what  had 
been  only  an  exceptional  case,  viz.  that  the 
direct  decision  of  a  Magistratus  might  in 
certain  questions  take  the  place  of  a  refer- 
ence to  a  Judex,  became  a  general  rule  in 

^  A  sort  of  peqietual  "sittings  after  term." 

7—2 
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Diocletian's  reign,  as  better  suited  to  a 
government  careless  of  old  notions,  and  to 
a  people  immersed  in  business  and  there- 
fore impatient  of  delay  in  civil  procedure. 

po^rras  of    g^euce  all  forms  of  action  were  swept  away ; 

destroyed,  ^j^g^g  ^g^g  jjq  need  of  any  formal  summons 
being  sued  out  on  the  plaintiff's  part;  the 
Prastor,  if  he  pleased,  could  at  once  call  on 
the  parties  to  state  the  case,  and  decide  it 
then  and  there,  whilst  not  only  the  Praetor 
but  all  the  other  Judices  and  officers  could 
hear  and  settle  suits  in  the  same  free,  un- 
formal  and  rapid  manner.  The  destruction 
of  the  Vadimonium  took  place  in  the  reign 
of  Marcus  Aurelius,  by  the  introduction  of 
another  form  of  summons,   a  simple   De- 

c.  Tb.  II.  nunciatio  Litis ;  but  as  this  was,  in  its  turn, 

4.2. 

considered  to  be  too  much  productive  of 
delay,  in  several  actions  permission  was 
granted  to  omit  it,  and  therefore  before 
Justinian's  time  no  more  was  heard  of  it  in 
practice. 

I  shall  now  briefly  state  the  mode  in 
which  a  suit  was  tried  under  this  new  and 
more  summary  process;  considering  first  the 
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business  before  it  came  into  court,  and  next 
the  proceedings  at  the  trial'. 

To   commence  a  suit  then,   in  a  legal  Actions 

under  the 

form,  the  plaintiff  was  required  to  prepare  summary 

'■  ■  '■  ^       ^      ^     process. 

a  short  statement,  signed  by  himself,  of  his 
cause  of  action,  termed  Libellus ;  this  the 
magistrate  directed  an  officer  of  the  court 
(viator,  executor)  to  serve  on  the  defendant, 
with  the  addition  of  a  summons  either 
verbal  or  written.  A  period  of  twenty  days 
was  then  allowed  to  elapse,  before  the  de- 
fendant was  bound  to  give  in  a  written 
acknowledgment  of  the  receipt  of  the  sum- 
mons, and  a  statement  that  he  intended  as 
well  to  defend  the  action  as  to  be  ready 
to  appear ;  when  he  had  either  to  give 
bail  for  his  appearance  at  the  proper  time, 
or  to  take  an  oath  or  even  make  promise 
to  the  same  effect:  but  if  he  gave  bail, 
it  was  only  for  appearance,  and,  unUke  the 

'  If  the  defendant  kept  out  of  the  way  to  avoid  a  summons 
he  was  then  called  on  three  times,  after  which,  on  his  non-appear- 
ance, or  supposing  ho  ha<l  given  bail,  on  his  refusing  to  go  on,  the 
suit  was  conducted  without  him,  and  if  judgment  went  against 
him  the  plaintiff  was  put  into  possession  of  his  goods,  or  of  the 
object  souc'lit  to  Ijo  re(;overed  if  the  action  was  in  rem. 
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old  form,  no  pledges  were  required  for  the 
payment  of  damages.  If  he  could  not  give 
proper  bail,  and  the  necessity  of  such  a  step 
were  insisted  on,  the  viator  was  held  to 
be  responsible  for  his  attendance  under  a 
penalty. 

When  all  these  steps  were  taken  the  cause 
was  ready  for  hearing.  On  the  appointed 
day  the  plaintiff  stated  his  case  at  full 
length.  If  the  defendant  acknowledged 
that  the  plaintiff's  demand  was  properly 
made,  that  was  held  equivalent  to  the  old 
Litis  Con-  Confcssio  in  Jure.  But  if  he  denied  the 
justice  of  it,  that  was  considered  to  be  a 
sufficient  issue,  and  the  issue  so  joined  was 
termed  Litis  Contestatio,  having  all  the 
effects  of  the  old  form;  then  came  Excep- 
tiones,  Keplicationes,  Duplicationes',  &c., 
but  no  formula  was  necessary  for  their  in- 
troduction, one  consequence  of  which  was, 
that  no  fatal  objection  could  be  made  to 
any  Exceptio  on  the  ground  of  its  being 
Lydusde  Dilatoria.  All  the  pleadings  were  taken 
20. 27.       down  in  writing  by  certain  officers  appointed 

^  Pleas,  Replication,  Rebutter. 
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for  the  purpose,  named  Epistolares  and 
Officiales.  The  magistrate,  or  Judex,  al-  c.  Th.  n. 
lowed  the  pleadings  to  extend  to  any  length 
he  deemed  necessary  to  explain  the  point 
in  dispute.  One  part  of  the  business  belong- 
ing to  the  Officiales  was  to  assign  to  the  The 
parties  the  witnesses  whom  they  thought  to  their 

duties. 

be  proper  ones,  and  these  were  sworn  before  c.  4. 20. 9. 
their  evidence  was  received.  They  were  ex- 
amined in  the  presence  of  the  parties  to  the 
suit,  and  their  examinations  having  been 
reduced  into  writing  were  delivered  to  the 
parties'.  When  documents  were  offered  in 
evidence,  great  care  was  taken  to  establish 
their  genuineness.     The  Judge  was  bound  The  jud}?- 

"  ^  ^    ^  ^^  menthow 

to  give  a  written  decision,  which  was  read  g'^en. 
in  the  rough  draft  (Periculo),  after  which 
it  was  entered  in  a  Kegister  of  Judgments, 
where  the  Judge  added  his  signature,  and 
then  a  copy  of  it,  together  with  the  whole 

'  See  C.  4.  71.  16  and  20,  N.  49.  7,  N.  73,  on  the  subject  of 
documentary  evidence,  which,  as  written  instruments  were  now 
much  resorted  to,  became  a  very  imj)ortant  part  of  evidence ;  in 
order  to  oV)tain  correctness,  the  i)rej)aration  of  these  deeds  and 
instruments  was  entrusted  to  Tabelliones  having  offices  (stationos) 
in  the  different  towns  situated  iu  public  thoroughfares — Nov.  44. 
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Lvdus  de    pleadings,  was  delivered  to  the  parties.     In 

11-  difficult  questions,  the  Judge  sent  the  case 

to  the  Emperor  for  his  decision,  together 

with  a  written  statement  of  the  whole  trans- 

c.  Th.  XI.  action,  as  well  as  his  recommendation  to  the 

symm.       partlcs,  and  their  own  opinions.     The  deci- 

30;  X.39.  sion  so  referred  to  the  Emperor  was  by  his 

orders  laid  before  a  commission  composed 

c.  7. 62. 34.  of  the  Qusestor  of  the  palace  and  two  other 

"  personsG  illustres." 
Libeiiu3  Still  another  change  took  place  in  the 

cationis.  history  of  these  proceedings  I  am  chro- 
nicling ;  by  which  permission  was  granted 
to  a  party  to  open  his  complaint  to  the 
Emperor  himself  by  a  Libellus  Supplica- 
tionis,  the  effect  of  which  was  to  put  the 
matter  on  the  same  footing  with  a  Litis 
Contestatio.  The  usual  course  was  then 
for  the  Emperor  to  transmit  the  plaintiff  to 
a  Judex  by  a  rescript  drawn  up  by  the 
■Quaistor,  and  signed  by  himself.  This  re- 
script and  the  Libellus  had  then  to  be 
carried  before  the  Judex,  and  hence  a  new 
Editio       technical  form  was  introduced  into  Legal 

rescripti. 

^  These  Relationes  were  abolished  by  Justinian. — Nov.  125. 
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Procedure,  that  of  Editio  rescript!,  possess- 
ing no  advantage  over  the  others. 

Such  then  were  the  changes  introduced  The  eviis 

*-■  _     of  these 

into  Plaints   or  Actions  at  Law  :   and  if  ^^^ 

'  changes. 

rapidity  was  gained  by  the  later  forms, 
honesty  and  the  "  incorrupta  fides"  of  the 
old  Romans  were  lost.  The  magistrate  was 
a  creature  of  the  Emperor,  or  of  his  fa- 
vourites; the  courts  of  justice  were  private 
places  openly  insulted  by  the  presence  of 
rich  bribers ;  and  the  ancient  unpaid  Judi- 
ces',  who  decided  as  Roman  citizens  for 
the  welfare  and  honour  of  the  city,  were 
succeeded  by  a  band  of  rapacious  officers 
demanding  and  receiving  Sportulae,  at  first 
under  the  specious  cover  of  fees  for  the  regis- 
tration of  the  pleadings  and  judgments,  and 
for  issuing  summonses,  but  in  process  of 
time  with  the  ostensible  view  of  enriching 

^  Of  the  low  condition  and  utter  inefficiency  of  the  Judicea, 
Macrobiufl  gives  an  example  in  the  Saturn,  ii.  xii.  as  exhibited  in 
a  speech  of  C.  Titius  in  advocating  the  Lex  Fannia,  who  describes 
the  Judex  of  his  day  as  a  drunken,  gluttonous  knave,  whose  only 
desire  was  to  avoid  all  work,  and  who,  when  forced,  "ad  comi- 
tium  vadere,  ne  litem  suain  faciat,"  was  often  so  overcome  with 
wine  as  scarcely  to  be  able  to  raise  his  head  up  or  keep  his  eyes 
open. 


106  LAW    OF    CIVIL    PROCEDURE,  &C, 

themselves  at  the  expense  of  the  parties. 
Long  before  the  fall  of  the  empire  justice 
was  an  empty  name,  and  the  courts,  in 
which  it  was  supposed  to  preside,  became 
the  resort  of  all  wlio  strove  to  seize  the 
wealth  of  others,  by  the  corruption  that 
was  there  openly  permitted — 

Heu  Pietas !  heu  prisca  fides ! 
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CHAPTER  VII. 

Roman  Law  of  Evidence. 

An  account  of  the  mode  of  Civil  Pro- 
cedure amonof  the  Ronians  would  scarcely 
be  complete  without  a  slight  sketch  of  two 
very  important  parts  of  all  suits  or  actions 
at  law,  viz.  the  proofs,  or  the  means  by 
which  the  facts  asserted  on  one  side  or  the 
other  are  to  be  legally  established ;  and  the 
Kight  of  Appeal,  or  that  power  which, 
in  every  complete  system  of  law,  is  given 
to  a  dissatisfied  suitor,  to  have  the  cause  of 
his  dissatisfaction  with  a  decision  investi- 
gated by  a  higher  authority,  I  propose, 
therefore,  in  this  chapter,  to  consider  the 
manner  in  which  proofs  were  introduced  in 
the  trial  of  a  Roman  action  at  law ;  and  to 
throw  into  a  brief  narrative  the  principal 
rules  by  which  the  examination  of  witnesses 
was  conducted,  and  the  validity  of  docu- 
mentary evidence  was  established. 

The  sources  of  the  Roman  Law  of  Evi-  of  ?hr 
dence,  it  must  be  acknowledged,  are  the  EvrdJ^nce 
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least  satisfactory  portion  of  that  great  mass 
of  common   sense   and   valuable  legal   in- 
formation, the  Corpus  Juris  Civilis,  not  so 
much  on  account  of  their  meagreness,  and 
certainly  not  because  of  the  inferiority  of 
the  rules  of  evidence  contained  therein,  in 
plain  practical  wisdom,  to  any  other  portion 
of  their  law,  as  by  reason  of  the  difficulty 
of  collecting  them  out  of  the  various  pages 
of  the  Digest,  Code  and  Novels  in  which 
they  lie  scattered.     Ostensibly,   five  titles 
of  these  works  are  devoted  to  the  subject 
of  proofs,  the  3rd,  4th  and  5th  titles  of  the 
22nd  Book  of  the  Digest;  the  19th  title  of 
the  5th  Book  of  the  Code,  and  a  portion  of 
the  90th  Novel.     But  a  diligent  investiga- 
tion of  these  titles  in  the  pages  of  one  of 
those  old  and  valuable  commentators,  Go- 
thofred    or   Cujas,    to   whom    the    painful 
labour  of  illustrating  by  parallel  passages 
was  a  labour  of  love,  will  bring  to  light  a 
multitude  of  references  which,  if  collected, 
would  form  a  respectable  Treatise  on  Evi- 
dence.   A  careful  perusal  too  of  the  Roman 
maxims  on  this  subject  will  impress  on  the 
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reader  the  conviction  that  the  intention  of 
the  Roman  lawyers  was  to  facihtate  to  the 
utmost  the  admission  of  evidence,  rather 
than  to  attempt  in  any  way,  by  too  nar- 
rowly sifting  it,  to  favour  its  exclusion. 

It  was  not  till  the  prehminaries  had  Evidence 
been  settled  In  jure,  and  the  Litis  Cont^s-  taken. 
tatio  was  completed,  that  the  evidence  in 
the  case  was  produced;  this  was  done 
always  before  the  Judex,  to  whom  alone 
could  be  referred  the  question  of  its  admis- 
sibiUty,  and  who,  far  from  being  tied  down 
by  any  narrowing  rules  or  formulae,  had  full 
discretion  given  him  to  judge  of  the  credi- 

bilitj'  due  to  each  witness,  and  to  estimate  d.  22. 5. 

34 
the  value  of  the  evidence  laid  before  him. 

The  matter  then  in  dispute  being  re- 
solved into  such  an  issue  as  could  be  laid 
before  the  Judex,  it  was  necessary  for  the 
parties  to  the  cause  to  convince  him  of  the 
truth  of  the  facts  stated  by  them.     How  Never 
important  and  trustworthy  the  office  of  the  fhe  Judex  in 
Judex  in  its  best  days  in  the  conduct  of » Cause, 
the  cause  was,  may  be  judged  of  from  that 
freedom    of  action    which    he    possessed. 
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c.  4. 20. 19.  Thus  it  was  the  business  of  these  officers  to 
see  that  the  witnesses  were  forthcoming  at 
the  proper  time  to  give  their  evidence,  and 
that  one  or  other  of  the  parties  was  then 

c. 4.20.14. present  in  court;  it  was  their  duty  to  take 
down  the  evidence  in  their  secretum  or  court; 
to  judge  of  the  merits  of  the  persons  so 
produced,  and  to  decide  whether  they  came 
within  the  class  of  legal  witnesses;  to  issue 
the  writs  of  summons  themselves;  to  see 
that  all  the  regulations  in  force  were  ob- 
D.  22. 5. 3.  served,  w^hich  forbad  the  summoning  of 
persons  from  a  long  distance,  and  from  one 
Civitas  to  another,  unless  the  custom  of 
the  province  permitted  it;  and  to  inflict 
punishment  on  those  who  gave  false  testi- 
mony. 

The  subject  I  am  now  handling  may  be 
considered  under  three  heads:  first,  the 
question  of  the  Onus  probandi,  i.  e.  on 
whom,  according  to  the  Roman  law,  the 
burden  of  proof  was  cast;  secondly,  the 
different  kinds  of  evidence  in  use  at  Home ; 
and,  thirdly,  w^ho  might  be  witnesses,  and 
how  many  were  required. 
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First,  then,  as  regards  the  burden  of  onus 
proof :  the  general  rule  of  the  Koman  Law, 
not  peculiar  to  the  classical  Jurisconsults 
and  the  imperial  code,  but  in  vogue  even  in 
the  early  Formulary  era,  was  that  the  Onus 
probandi  lay  on  him  who  made  an  asser- 
tion or  allegation,  not  on  him  who  denied 
one ;  a  rule  which  has  been  extended  to  the 
Jurisprudence  of  our  own  days,  and  from 
which,  maintaining  as  it  does  in  general 
terms,  that  the  demandant  of  a  thing  or 
right  is  bound  to  establish  the  reasons  of 
his  demand,  the  deduction  may  be  drawn 
that  the  failure  of  him  on  whom  the  onus  is  D.5.1.62. 

D.  40. 12. 7. 

thus  cast  to  estabhsh  his  reasons,  is  equiva-  §  5. 
lent  to  a  failure  of  his  cause  of  action  itself. 
The  theory  of  such  a  principle  springing 
from  a  Jurisprudence  which  has  thus  set- 
tled its  general  application  in  a  regular 
formula  admits,  of  course,  of  variation,  in  so 
far  as  its  particular  application  is  concerned ; 
and  in  the  Roman  law  this  Onus  probandi 
was  not  put  forward  as  an  absolute  condi- 
tion precedent  tied  down  by  any  strict  or 
rigorous  forms :  the  plaintiflf  first  introduced 
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all  the  facts  that  were  necessary  to  support 
his  claim,  or  that  could  in  his  judgment 
weaken  his  adversary's  means  of  defence, 
who  immediately  made  his  attack  upon  this 
statement,  to  which  the  plaintiff  replied, 
and  so  they  went  on  till  the  Judex  thought 
that  a  sufficient  issue  was  raised.  By  press- 
ing his  adversary  in  this  way,  under  the 
expectation  that  the  Judex  would  refuse 
any  more  dilatory  pleadings,  the  plaintiff 
might  at  last  cause  him  to  lose  his  right  of 
producing  proofs ;  and  when  these  oral 
pleadings  were  thus  brought  to  a  stop  by 
the  Judex,  then  the  matter  rested  with  him 
to  decide  on  whom  should  be  cast  the 
burden  of  proof. 
Fourfold  The  rules  of  the  Roman  Law  on  the 

of  the        subject  of  the  Onus  probandi  may  be  con- 

rules  of  •ii'r»i  i  i        (*  /»n* 

the  subject  venicntly  classified  under  the  four  following 

Proband!  ^^^^^  •  ^^^^j  ^^  ^  general  principle,  the 
burden  of  proof  lay  on  him  who  affirmed, 
not  on  him  who  denied,  a  rule  that  was  ap- 
pUcable  to  both  parties,  for  if,  e.  g.  the 
question  in  a  suit  involving  the  right  of 
succession  to  property  was,  whether  A.  B, 
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belonged  to  such  or  such  a  FamiUa,  the  bur- 
den of  proof  was  cast  upon  him  who  as- 
serted the  fact,  no  matter  whether  plaintiff 
or  defendant;  so  too  where  infancy  was 
pleaded  as  a  defence  to  an  action,  the  Onus  c.  4. 19. 9. 
probandi  here  was  on  the  defendant,  whilst 
on  the  other  hand,  if  the  condition  of  infancy 
was  a  ground  of  action,  and  as  such  asserted 
by  the  plaintiff,  it  was  his  duty  to  prove 
this  assertion.     On  this  subject  there  is  no  iiiustra 

tionsofthis 

lack  of  authorities  in  the  Diwst  and  Code  :  ^me  as  to 

'^  the  Onus 

the  three  following  examples,  however,  will  proi>a"di- 
illustrate  the  extent  of  the  rule  better  than 
any  other.      In  an  action   Pecuniae  nume-  c.  4. 19. 1. 
rata}  (or  of  money  lent  by  way  of  Mutuum), 
as  the  plaintiff  set  up  a  debt  as  his  cause  of 
action,  it  was  for  him  to  prove  its  existence  ; 
but  if  the  defendant  pleaded  payment,  then 
the    Onus   probandi   was   cast  upon   him. 
Again,  in  an  action  to  obtain  possession, 
whether  of  lands  or  goods,  the  Onus  pro- 
bandi, as  to  the  title,  was  upon  him  who  c.  4.  ly. .'. 
laid  claim  to  the  goods,  and  the  possessor 
of  the  things  claimed  was   not   bound  to 
shew,  in  the  first  instance,  that  they  were 
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0.4. 21.5.  his'.  So  too,  ill  any  action,  in  which  one 
of  the  parties  asserted  an  accidental  loss  of 
documents,  necessary  to  the  case,  he  was 
bound  to  prove  the  fact  of  the  loss,  and  of 

Second      i^s  beinsT  accidental.     The  second  of  these 

rule.  ° 

rules  on  the  subject  of  the  Onus  proband!  is, 
that  generally  the  burden  of  proof  was  cast 
upon  the  plaintiff,  assuming  that  he  asserted 
his  right  to  a  thing,  or  advanced  some  claim; 
but  not  so,  if  he  commenced  the  suit  by  a  de- 
nial, whether  express,  or  implied  of  an  other's 
rights,  for  "  per  rerum  naturam,  factum  ne- 
c.  4.  ID.  23.  gantis  probatio  nulla  est 2."    The  third  rule, 

1  See  Roscoe  on  Evidence,  7th  edition,  pp.  434,  435. 
Proof  in  ^  The  question  of  proof  in  the  Actiones  negatorisR  is  involved 

Actiones  ^  considerable  difficulty.  Some  writers  maintain  that  where  a 
proprietor  refused  to  recognise  the  service  or  easement  claimed, 
the  proof  of  its  actual  existence  was  cast  on  the  opposite  party 
(the  claimant),  on  the  ground  that,  as  property  in  the  soil  is  a 
free  gift  in  the  hands  of  God,  he  who  seeks  to  interfere  with 
another's  rights  by  such  a  dismemberment  as  that  of  a  service, 
ought  in  fairness  to  prove  the  possession  of  the  right.  The  text 
of  the  Roman  Law,  however,  by  no  means  supports  this  view. 
Theophilus,  in  his  Paraphrase,  explains  the  Actio  negatoria  to 
be  really  an  Actio  confessoria,  that  is,  one  in  which  an  asser- 
tion is  put  forward,  that  the  property  has  never  been  burdened 
with  a  service, — in  confirmation  of  which,  a  passage  from  the 
Digest  (39.  I.  rs)  may  be  cited,  where  Africanus  the  lawyer  puts 
the  case  of  a  man  who,  claiming  the  right  Altius  tollendi,  com- 
mences an  Actio  confessoria  to  establish  the  claim,  to  which  the 


negatoria". 
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which  is  simply  a  consequence  of  the  limita-  Third  mie. 

tion  of  the  first,  is,  that  whereas  by  some 

Exceptiones  (pleas)  the  defendant  became  as 

it  were  plaintiff,  he  was  compelled  to  prove 

his   Exceptio ;    as,    e.g.   if  he  pleaded   an  d.  22. 3. 

19.  3. 

agreement,  or  payment.    The  fourth  is,  that  Fourth 
where  the  plaintiff  and  defendant  merely 
made  contradictory  assertions,  then  the  Onus 
probandi  lay  on  the  plaintiff;  as  when  a 
legatee  sought  to  recover  from  the  heir  a 
legacy,  which  the  latter  asserted  had  been 
lent,  or  given  to  another  person  by  the  testa- 
tor in  his  hfetime,  the  fact  of  such  loan  or 
conveyance  by  the  testator  would  have  to  be 
proved  by  the  plaintiff  (the  legatee) .     I  go 
on  now  to  the  second  of  the  three  divisions.  The  second 
into  which,  for  convenience'  sake,  I  have  the  diffeTT 
arranged  the  matter  of  this  Chapter, — the  Legal  Evi. 
different  kinds  of  legal  evidence  which  were 

defendant  enters  no  appearance.  The  claimant  then  becomes  a 
Quasi  possessor  juris  ;  and  to  prevent  him  from  carrying  out  his 
intention  Altius  toUendi,  the  owner  of  the  property  about  to  be 
invade<l  must,  as  a  punishment  for  his  laches  in  not  pleading 
to  the  first  action,  commence  an  Actio  negatoria,  to  oppose  the 
attempt  and  "jure  suo  probare  necesse  habet ;"  that  is,  the  bur- 
den of  proof  is  cast  upon  him,  although  he  is  the  plaintiff  in  a 
negatory  action. — See  Fresquet,  Traits  du  droit  Bonuun,  T,  n. 
p.  378. 

8—2 
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permitted  in  Kome.  Strictly  speaking  proofs 
were  made  up  of  oral  and  written  testimony 
— the  evidence  of  witnesses  and  the  evidence 
of  documents — but  there  was  another  set  of 
means  by  which  the  existence  of  facts  might 
Presiimp-  \)q  inferred,  viz.  Presumptions:  these  had 

tive  Lvi-  '  ^  '■ 

<ience.  great  weight  with  the  Roman  lawyers,  by 
whom  they  have  been  carefully  analysed  and 
distinguished.  It  is  unnecessary  to  do  more 
than  glance  at  the  leading  features  of  this 
branch  of  their  law  of  evidence,  and,  in  point- 
ing out  the  threefold  distinction  of  presump- 
tions, viz.  Juris  et  de  Jure',  Juris  tantum^, 
and  Facti',  I  shall  dwell  only  upon  the 
Presumptiones  juris;  for  the  Presumptiones 
facti  may  be  summarily  dismissed,  inasmuch 
as  no  positive  rules  were  laid  down  by  the 
Roman  lawyers  for  their  admission  or  ap- 
plication :  the  weight  that  was  to  be  attached 
to  them  was  left  entirely  to  the  Judex,  on 

1  Irrebuttable  and  conclusive;  i.e.  inferences  made  by  the  law 
of  80  high  a  nature,  as  not  to  be  overturned  by  any  contrary 
proof,  however  strong. 

2  Rebuttable  and  inconclusive ;  i.  e.  intendments  made  by  law, 
holding  good  until  disproved. 

'  Quite  inconclusive  of  themselves,  and  depending  for  any 
degree  of  credit  that  may  attach  to  them  on  corroborative  facts. 
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whose  logical  acumen  and  practical  sagacity 
depended  the  effect  they  might  have  in  the 
case.  But,  as  the  subject  of  the  Presump-  Presump- 
tiones  juris  has  been  discussed  at  some 
length  in  the  third  Title  of  the  22nd  Book 
of  the  Digest,  one  or  two  illustrations  of 
the  mode  in  which  they  were  applied  will 
explain  the  effect  they  produced.  In  the 
first  place,  they  were  rebuttable  only  by  clear 
proof  of  some  fact,  or  act,  directly  at  vari- 
ance with  them;  where,  therefore,  an  indi- 
vidual did  any  act,  which  the  law  permitted 
to  be  done,  the  legal  presumption  was,  that 
he  had  a  right  to  do  it,  and  his  opponent 
was  not  allowed  merely  to  assert  the  exist- 
ence of  some  law  or  constitution  restrainingr  d.  22. 3. 5. 
him  from  the  act,  but  was  put  to  strict  proof 
of  the  law  and  its  consequences  ere  the 
Presumptio  could  be  rebutted.  So  too,  as 
it  was  a  Presumptio  juris,  that  every  act  was  c.  4. 10. 11. 
legally  done,  until  the  contrary  was  proved, 
where  an  attempt  was  made  to  avoid  a  will, 
on  the  ground  of  its  being  informally  drawn 
up,  the  opponent  was  bound  to  make  strict 
proof  of  all   its  defects.     Again,    on  the 
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Presumptio  juris  that  he  who  did  an  act 
intended  to  take  on  himself  all  the  legal 
consequences  of  the  act,  where  an  individual 
entered  into  any  agreement,  or  contract 
(without  limiting  its  purport),  the  contract 
D.  22. 3. 9.  was  presumed  to  be  a  real  not  a  personal 
one,  and  was  held  to  be  binding  on  the  heirs. 
So  also,  where  a  creditor  gave  a  cancelled 
chirograph  to  his  debtor,  he  was  presumed 
to  have  discharged  the  debt  also,  in  the  ab- 
sence of  proof  of  his  expressed  intention  to 
the  contrary.  In  the  second  place,  when 
these  presumptions  were  not  rebutted  by 
contrary  evidence,  then  "pro  veritate  habe- 
bantur,"  they  were  held  to  be  intendments 
made  by  the  law,  and  as  such  were  admitted 
to  be  good  and  complete  evidence  in  every 
cause. 

I  need  not,  however,  dwell  at  any  fur- 
ther length  on  this  topic,  because  I  have  no 
intention  to  make  a  treatise  upon  the  law  of 
evidence;  and  because  the  subject  of  pre- 
sumptions has  been  discussed  so  logically 
and  so  ably  by  Mr  Best,  in  his  admirable 
work  on  the  Law  of  Evidence,  that  it  will 
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be  sufficient  for  me  to  refer  my  readers  to  Best  on  the 

Law  of 
that  book.  Evidence, 

2nd  edit. 

I  pass  on  then  to  the  more  direct  proofs  pp-365  ass. 
resorted  to  before  a  Judex,  and  commence 
with  the  subject  of  documentary  evidence,  Document- 
of  which  there  were  two  kinds,  public  and  ^ence. 
private,  differing  materially,  with  respect  to 
the  authority  and  weight  attaching  to  them. 
The  former   class   may  be  considered  un-  PuWic. 
der  two  heads:   the  first  embracing  those 
that  were  in  their  very  nature  public,  as 
public    registers,   public    monuments,    the  n.  22.3.10. 
registers  of  the    census,  &c. ;   the   second 
comprising    such    as   were  not  ipso  facto 
public,  but  became  so  by  the  operation  of 
the  Law,  or  confirmation  of  some  proper 
authority,  as,  for  instance,  the  documents 
specified  in  a  passage  of  the  Code,  which,  c.s.is.ii. 
although  really  of  a  private  nature,  are  there 
placed  by  the  Emperor  on  the  footing  of 
public  documents,  and,  as  such,  admitted  as 
evidence  in  certain  forms  of  action,  where,  if 
private,  they  would  have  been  excluded'. 

*  Instrumenta  drawn  up  by  a  Tabellio  were  quasi  puV)lic  ; 
but  to  make  them  good  evidence  they  required  certain  formali- 
tiea. — Nor.  47,  c.  i. 
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Private.  To  the  class  of  private  documents  every 

other  writing  was  referred,  such  as  chiro- 
graphs, receipts,  acceptances,  letters,  house- 
hold notes,  accounts,  &c.  The  value  and 
authority  of  each  of  these  two  classes,  as  I 
stated  above,  differed  widely  in  the  Roman 
^^jJJ^'^  Law  of  Evidence.  For  pubhc  documents 
themselves;  ^yerc  cousidored  of  so  high  a  nature,  that  not 
only  did  they  prove  themselves',  but  greater 
weight  was  attached  to  them  than  was 
given  to  any  other  species  of  evidence, 
D.  22.  .3. 10.  whether  oral  or  written.  On  the  other 
notso  hand,  private  instruments  were  never  ad- 
missible, if  they  were  not  properly  sub- 
scribed and  witnessed,  i.  c.  by  three  wit- 
nesses, unless  the  party,  against  whom  they 
were  produced,  acknowledged  the  document 
to  be  in  his  handwriting;  whilst  all  mere 
written  declarations  of  third  parties,  infor- 
mal documents,  or  private  assertions,  were 
summarily  rejected,  a  full  discretion  how- 
ever being  left  to  the  Judex  to  decide  upon 
the  reception  of  the  documents  offered  in 

^  Of  course  due  care  was  taken  by  the  Judex  to  satisfy  him- 
self that  they  were  produced  from  the  proper  custody. 
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evidence,   and    to   attach    what   value   he 
pleased  to  them  when  received.     The  old  Com- 

parison 

ante-Jnstinianean  resfulations  had  permitted  "^  ^=?"'^- 

^  ^  wnting, 

the  comparison  of  the  document  produced 
in  court,  with  that  of  other  writings  acknow- 
ledged to  be  the  parties',  for  the  purpose  of 
proving  the  handwriting ;  but  that  custom 
was  removed  by  special  authority  in  Jus- c.  4. 21  20. 
tinian's  reign,  on  the  ground  of  the  oppor- 
tunity it  gave  for  fraud,  and  no  comparison 
of  handwriting  was  allowed,  save  in  the 
case  of  documents  witnessed  in  the  proper 
legal  form. 

The  rules  of  the  Roman  Law,  on  the  Production 
subject  of  the  production  of  documents,  are  ments. 
founded  in  the  main  on  principles  of  com- 
mon sense,  and  have  been  introduced  into 
the  practice  of  later  times,  and  other  systems 
of  Jurisprudence ;  a  brief  summary  of  these 
regulations  will  be  sufficient  for  my  purpose. 
I  stated  in  a  former  chapter,  that,  as  an  in- 
variable rule,  the  Plaintijff  was  bound  Edere 
actionem,  that  is,  to  declare  to  the  defen- 
dant what  species  of  action  he  intended  to 
apply  for  to  the  Pra)tor,  in  order  that  the 
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other  party  might  not  be  taken  by  surprise 
Editio       in  his  pleadinsrs.     In  addition  however  to 

instru-  ^  " 

mentorum.  ^he  Editio  actionis,  an  Editio  instrumento- 
rum  was  also  enjoined  upon  the  plaintiff, 

D. 2.13. 1.3.  who  was  compelled  in  consequence  to  state, 
for  the  information  of  the  Judex,  all  the 
documentary  evidence  which  he  meant  to 
rely  upon,  that  the  defendant  might  know 
how  to  shape  his  own  case\ 

Defen-  Tho  defendant  stood  in  a  better  position, 

dant's  ^  ' 

M  to'thi3    ^®  regards  the  Editio,  than   the  plaintiff, 

Editio.  inasmuch  as  he  was  not  bound  to  produce 
any  instruments   against   himself,    on   the 

c.  2. 1. 4.  principle,  that  ^' Actore  non  probante,  reum, 
etsi  nihil  ipse  prsestet,  obtinere."  This 
privilege  was  specially  observed  in  criminal 
proceedings,  for  there  the  doctrine  of  the 
Roman  Law  was,  that  the  prosecutor,  on 
grounds  as  well  legal  as  equitable,  ought 
not  to  prove  his  charge  by  documents  not 

c.  2. 1. 1.  belonging  to  himself  Nor  was  the  defend- 
ant obliged  to  exhibit  any  other  instruments 

*  But  here  the  plaintiff  was  not  obliged  to  produce  any  other 
documents  than  those  he  intended  to  make  use  of,  save  his  book 
C.  2.  1.  5.     of  accounts  (rationes),  for  an  order  of  the  Emperor  Alexander 
had  insisted  on  their  production  at  all  events. 


AMONG    THE    ROMANS.  123 

than  those  which  bore  upon  the  case,  unless 
the  Fiscus  was  plaintiff,  when  the  defendant 
could  not  avail  himself  of  these  privileges'. 
All   instruments  were   required  to  be  ex-  omissions 

in  instru- 

hibited  whole,  and  therefore  where  only  a  ments. 
portion  of  any  document,  as,  for  instance,  a 
written  agreement,  was  produced,  no  notice 
was  taken  of  it :  any  omission  of  the  day 
and  year  when  the  instrument  was  reduced 
to  writing,  was  of  no  consequence ;  but  an 
omission  of  the  day  when  payment  was  to 
be  made,  was  a  fatal  objection:  a  strict 
attention  to  all  these  points  was  exacted 
in  the  case  of  bills  and  receipts,  for  in  these 
it  was  held,  that  the  day  and  year  formed 
a  necessary  part.     There  was,   however,  a  Rule  as  to 

.  ,.        Argentarii. 

class  of  persons,  occupying  a  peculiar 
position  in  Rome,  who  were  subjected  to  a 
particular  set  of  regulations  in  the  matter 
now  under  consideration;  these  were  the 
Argentarii,  or  money-lenders,  who  were 
obliged  to  produce  their  books  of  account, 

^  It  should  be  noticed  that  these  privileges  applied  only  to 
private,  not  to  public  documents  ;  for  the  Judex  bad  power  to 
command  their  production  at  the  request  of  either  party. 
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properly  dated,  not  only  when  they  were 
plaintiffs  or  defendants,  but  even  when  they 
were  not  parties  to  the  suit. 

Not  to  dwell  at  any  further  length  on 

this  portion  of  my  work,  there  are  one  or 

two  points  which   may  be   noticed,  ere  I 

proceed  to    the    more   important  topic  of 

No  form     oral  evidcnce.     To  what  has  been  above 

required 

J?^JP^^^"*^-  stated  on  the  subject  of  the  production  of 
merits.  documeuts  I  shall  only  add,  that  no  par- 
ticular form  was  required  for  their  pro- 
duction, and  that,  when  once  they  were 
admitted  by  the  Judex,  no  cross  exami- 
nation upon  them  was  allowed  with  the 
Loss,  how  view  of  damaofinof  their  credit.      If  docu- 

reniedied.  ^      ~ 

ments  were  lost,  the  loss  might  be  supplied, 
c.  4.21.1.  and  evidence  of  their  contents  given  by 
such  means  as  the  Judex  approved  of; 
whilst  if  the  lost  document  was  a  receipt 
for  money  paid  to  the  Treasury,  a  copy  of 
the  entry  in  the  Treasury  books  was  ad- 
mitted to  supply  the  loss.  In  the  absence 
Copies,  of  original  documents  copies  were  allowed, 
save  when  the  Fiscus  was  plaintiff.  As  a 
general  rule,  the  depositions  of  witnesses 
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and  the  evidence  afforded  by  written  in- 
struments  were    of    equal   value;    but   in 
questions  of  ancient  reputation,  more  credit 
was   given   to   written,  than   to   oral   evi-  d.  22. 3. 10. 
dence.     Lastly,   except  in  some  few  cases  wrhing, 

*"  ^  ,  how  far 

(such,  e.g.  as  the  class  of  literal  contracts),  necessary. 
writing  was  not  an  essential  requisite;  for 
if  the  Res  gesta  had  not  been  reduced  to 
writing,  the  proof  of  its  completeness  might 
be  established,  and  the  act  would  be  consi-  d.  22. 4. 5. 
dered  valid,  even  without  a  note  in  writing. 
From  the  consideration  of  documentary  Orai 

evidence. 

evidence  I  proceed  to  that  of  oral.  This 
part  of  my  subject  I  shall  distribute  under 
three  heads,  and  shall  explain,  first,  who 
might  be  witnesses;  secondly,  how  many 
witnesses  were  necessary  in  every  cause ;  and 
thirdly,  how  the  evidence  of  witnesses  was 
taken. 

As  a  general  rule,  all  were  deemed  com-  Compe- 

^  ,  tency  of 

petent  to    give    evidence   who    were    not  witnesses, 
labouring   under   any  incapacity,   whether 
absolute  or  relative ;  and  in  the  list  of  those 
incompetent  on  the  ground  of  absolute  in- 
capacity, were  placed,  first,  Infants,  Proximi  d.  22. 5. 20. 
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infantise,  and  in  criminal  cases  all  under 
twenty  years  of  age;    secondly,  Madmen; 

c.  9.41.1.  thirdly,  Slaves,  whose  evidence  was  re- 
ceived, only  after  they  had  been  submitted 

D.22.5.3.5.  to   torture ;    and   lastly,   Personse  infames, 

D.22. 5. 13. 

d!  22. 6.21."  those  whose  infamy  arose  from  a  judicial 
decision,  or  in  consequence  of  their  call- 
ings*. 

compe-  The  objection  to  such  witnesses  as  came 

under  the  second  head,  that  of  relative  in- 
capacity, was  founded  on  equitable  grounds. 
Hence  we  find  among  those  whose  testimony 
was  excluded  on  this  account,  every  person 
who  had  any  direct  interest  in  the  cause, 
whether  parties  to  the  suit,  or  not^;  all  ac- 
complices in  any  offence;  fathers  and  sons 
attempting  to  give  evidence  one  for  the 
other;  every  one  subject  to  the  orders  of 
the  summoning  party,  or  attached  to  the 
household  of  a  prosecutor  in  a  Judicium 
publicum;    and   lastly,   on  the  ground   of 

^  The  evidence  of  women  was  jwimitted,  save  of  such  as  had 
been  disabled  by  the  Lex  Julia  de  Adulteriis  on  the  ground 
of  adultery.  Prodigi  or  notorious  spendthrifts  were  classed  as 
Furiosi  or  madmen. 

•  For  "nullus  idoneus  testis  in  re  su&  intelligitur." 
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Inimicitia  capitalis,  all  who  were  known  to 
be  about  to  commence  criminal  proceedings  Nov.  90.  -. 
against  the  opposite  party.  But  in  addition 
to  thus  distinguishing  the  cases,  in  which  the 
evidence  of  certain  individuals  was  to  be 
rejected,  the  Roman  Law  was  equally  par- 
ticular in  imposing  directions  on  the  Judex,  Directions 

to  Judex  as 

as  to  the  mode  of  takmg  the  evidence,  as  to  tauinsr 

^  ...  evidence. 

to  the  manner  of  judging  the  credibihty  of 
the  witnesses,  and  as  to  the  degree  of  im- 
portance   to   be    attached   to   the  quality, 
rather  than  to  the  quantity  of  oral  proof. 
Briefly  to  dismiss  this  last  direction,  it  is  Quantity  of 
enough  to  state,  that,  as  a  general  rule,  two  c.4.20.9. 
witnesses  sufficed  in  each   cause   (for   one 
alone  would  not  do").    At  the  same  time, 
the  Judex  was  expressly  enjoined  not  to 
be  influenced  so  much  by  the  number,  as 
by  the    "dignitas  et  auctoritas  testium;"  D.22.5.3.2. 
and  while  more  weight  was  naturally  at- 
tached to  the  testimony  of  eye-witnesses,  yet 

'  In  tbid  point  a  change  had  taken  place  since  the  days  of  the 
classical  jurisconsultH,  at  which  time  the  rule  "testin  unus  testis 
nulluH  "  did  not  prevail.  Of  course  in  all  those  transactions  where 
a  certain  number  of  witnesses  was  recjuired  by  law,  as  in  Wills, 
Codicils,  Divorce,  &.C.,  the  full  number  had  to  be  produced. 
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hearsay  evidence  was  not  altogether  to  be 

rejected,  provided   the   parties,    who   gave 

such  hearsay  evidence',  stated  it  from  their 

own  knowledge,  and  not   from  the   mere 

D.  22.3.28.  relation  of  third  persons.    While  full  power 

to  Judex,   was  thus  cntrustcd  to  the  Judex  to  decide 

upon  the  merits  of  the  case  by  the  quality 

of  the  evidence  brought  to  bear  upon  it, 

no  less  discretion  was  given  him  to  judge 

Pothier,     of  the  Credit  due  to  each  witness ;  "  verura- 

Pand.  xxii. 

*•  §  15.  tamen,"  says  Papinian,  "  quod  legibus 
omissum  est,  non  omittetur  religione  judi- 
cantium,"  for  it  is  their  duty  to  test  the 
integrity  of  the  witnesses,  and  to  be  in- 
fluenced by  the  statement  of  men  of  worth 

lb.  xxii.  V.  and  character.  Nor  was  he  left  entirely  to 
himself,  unassisted  by  any  directions  of  the 
law.  He  was  directed  to  look  to  the 
following  points :  first,  the  condition  of  the 
^vitnesses'  Hfe;  secondly,  their  general  cha- 
racter and  reputation ;  thirdly,  their  social 


^  But  it  should  be  noticed  that  such  admission  of  hearsay 
evidence  is  spoken  of  with  reference  to  rights  of  service  or  ease- 
ments referred  to  an  arbiter,  and  does  not  seem  to  be  a  generally 
received  notion. 


16. 


AMONG    THE   ROMANS.  129 

position ;  and  fourthly,  their  demeanour  in 
the  cause :  and  as  he  alone  had  the  power 
of  summoning  them,  the  parties  would  not 
only  have  to  inform  him  how  many  and 
what  witnesses  they  intended  to  call,  but 
would  have  to  abide  his  decision,  formed 
after  a  previous  examination  of  the  wit- 
nesses, whether  they  were  to  be  allowed  to 
appear  or  not'.  Having  settled  these  pre- 
liminaries then,  the  parties  were  prepared 
with  their  oral  proofs ;  and  of  the  mode  of 
taking    the  evidence   I    shall    now  speak,  xraveUing 

n      ,  '    •  1  •  n  IT  expenses. 

nrst  premismg  that  m  all  cases,  whether 
civil  or  criminal,  the  witnesses  were  entitled  c.  4.20.11. 
not  only  to  their  full  travelling  expenses,  2. 
but  also  to  such  further  allowances  as  the 
Judex  should  deem  necessary  to  support 
them  while  waiting  for  the  hearing  of  the 
cause. 

In  every  case  the  Judex  was  bound  to  orai  proofs 

,1  •.  1  .  1  /,  1  taken  bv 

examine   the   witnesses   himself,    and    not  JuJ*"*- " 
to  rest  contented  with  the  production  of 

'  It  should  be  noticed  here  that  the  Roman  lawyers  did  not 
recognise  the  introduction  of  experts  and  skilled  witnesses  as  a 
formal  part  of  legal  evidence,  though  the  Judex  could,  if  he 
pleased,  summon  them  to  aid  him  in  any  question  of  difficulty. 

9 
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depositions,  or  affidavits, — "testibus,  non 
D.  22. 5.3.  testimoniis  crediturum/'  says  Hadrian;  nor 
does  it  appear  that  the  terras  of  this 
direction  were  relaxed,  even  where  wit- 
nesses had  in  the  interim  died,  on  the 
express  ground  of  the  danger  arising  from 
fraudulent  malpractices :  though  by  later 
regulations,  in  case  of  unavoidable  and 
necessary  absence,  the  Judex  had  the 
power  of  issuing  a  commission  to  the 
attornies  of  the  parties,  for  the  purpose 
of  takinof  on  oath  the  evidence  of  such 
absentees  ^ 
Examina.        We  havo  arrivcd  then  at  the  stage  when 

tion  how  " 

conducted :  h^q  witnesscs  wcrc  ready  to  be  examined  ; 
and  here  the  important  question  arises,  how 
was  that  examination  conducted?  was  it 
a  secret  one,  and  were  the  parties  allowed 
to  be  present  ?  It  is  a  notion  prevalent 
among   many   persons,    that    the   Roman 

C.  4. 20. 19.  ^  The  term  of  fifteen  days  was  allowed  by  the  law  for  keeping 
the  witnesses  waiting.  WTien  that  had  expired  they  were  per- 
mitted to  return  home,  without  fear  of  any  process  to  compel 
further  appearance.  If  the  delay  in  hearing  the  cause  was  im- 
putable to  the  Judex,  the  extra  expense  caused  by  the  detention 
of  the  witnesses  was  thrown  upon  him  as  a  punishment. 
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system  of  jurisprudence  was  not  only- 
favourable  to,  but  actually  enjoined  secret 
examinations ;  and  some  commentators  have 
gone  so  far  as  to  assert,  that  the  parties 
themselves  to  the  cause  were  excluded  at 

such  time.     The  general  tenor  however  of  not  a  secret 

...  .         o°e. 

the  Roman  Law,  as  exhibited  in  the  Digest 

and  Code,  especially  in  those  parts  that 
treat  of  the  examination  of  witnesses,  is 
adverse  to  that  view;  and  the  ancient  forms 
of  proceeding  shew  so  undoubtedly  the 
existence  of  public  examinations,  as  an 
estabUshed  custom,  that  a  change  of  this 
sort  would  have  been  one  of  a  very  revolu- 
tionary kind.     The  error  may  be  traced  to'insecreto' 

^  n  ^  .  explained. 

the  use  of  the  term  secreto  m  the  Code,  where  c.  4. 20. 14. 
directions  are  given  to  conduct  the  exami- 
nations In  secreto.  This  Secretum,  or 
Secretarium,  was  simply  the  chamber  where, 
in  the  Imperial  days,  the  Judices  sat  to 
hear  Causes;  and  as  in  olden  times  the 
Courts  were  open  and  uncovered,  the  word 
was  coined  to  distinguish  the  locaHty,  as 
covered  in  and  separated  from  the  outer 
regions.    So  far,  however,  from  there  being 

9—2 
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any  attempt  at  private  examinations,  it 
will  be  seen,  from  the  instructions  given 
to  the  Judices,  not  only  that  both  parties 
were  present,  but  that  they  could,  either 
by  themselves,  or  their  advocates,  cross- 
examine  the  witnesses  opposed  to  them'. 
Examina-  Wlicn  therefore  the  parties  to  the  suit 

tion  '  in  se-  ■"• 

creto' howaji(j  tlio  witucsscs  wore  in  the  Secretum, 

conducted. 

it  was  necessary  for  him  who  produced  the 
witnesses  (or  his  advocate),  to  exhibit 
articles,  explaining  how  he  purposed  to 
shape  the  examination,  and  then,  before  the 

c.4.20.9.  examination  commenced,  his  witnesses  were 
sworn.  When  that  was  done,  and  the  ex- 
amination in  chief  had  been  gone  through, 
the  defendant  was  called  upon  to  hand  in 
a  paper  of  counter-propositions,  in  order 
that  the  Judex  might  see  the  precise  points 

D.3. 2. 21.  to  be  proved.  Then  foUow^ed  the  Repro- 
batio,  or  objections  made  to  the  witnesses 
with  the  view  of  damaging  their  credit,  by 
cross-examinations,    counter-statements,  or 


*  See  Brissonius  under  the  word  Secretum,  Huberi  Prselec- 
tiones,  iii.  1150;  Gerard  Noodt,  Vol.  II.  p.  481  ;  and  Heineccii 
Antiquitates  (Muhlenbriich's  edit,),  740. 
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contradicting  evidence.  It  would  appear 
from  a  passage  in  the  Novels,  that  the  n.  90,  c.  4. 
plaintiff  and  defendant  were  not  restricted 
to  a  single  summons  of  witnesses.  Each  if 
he  pleased  had  three  opportunities  for  pro- 
ducing them  within  short  intervals,  and 
when  all  these  Productiones  testium  were 
completed,  the  Judex  had  to  form  his 
judgment  from  the  whole  of  the  evidence 
laid  before  him;  when,  to  use  the  words  of 

Arcadius,  "  Credendum  est,   quod  naturae  d.  22. 5. 

21. 3. 
negotii  convenit,  confirmabitque  judex  mo- 

tum  animi  sui  ex  argumentis  et  testimo- 

niis,    quae  rei  aptiora   et   vero  proximiora 

esse  comperit." 
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CHAPTER  VIII. 

The  Power  of  Appeal. 

I  NOW  proceed  to  consider  the  subject 
reserved   for   this   last   Chapter,    viz.    the 
Power  of  Appeal,  its  origin  and  develop- 
ment. 
Appeal  in        In  the  early  days  of  Pome  we  shall  find 

the  early  ^  J  J 

Rom°an°^  vcry  sHght  traces  of  such  a  principle  in  the 
History,  jurisprudence  of  the  country ;  for  though 
in  later  times  its  value,  as  a  means  of  sift- 
ing the  merits  of  a  judicial  decision,  was 
fully  recognised  by  the  Poman  lawyers,  yet 
it  was  not  till  the  complete  settlement  of 
the  imperial  authority  that  the  power  of 
Appeal  from  the  decision  of  an  inferior  to 
a  superior  magistrate  in  civil  suits  was 
called  into  existence,  or  formed  part  of  the 
regulations  relating  to  proceedings  by  Ac- 
tion at  Law. 
ProTocatio        For  a  lonsf  while  the  notion  of  Appeal 

and  Inter-  °  *•  ^ 

Tentio.      ^as  confined    to  a   Provocatio   from    the 
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unjust  sentence  of  a  consul,  either  to  his 
colleague,  whose  sole  remedy  was  an  Inter- 
ventio,  or  to  the  people  at  large,  and  this 
only  in  case  of  Publica  Judicia ;  that  is,  of 
weighty  crimes  and  offences. 

Abundant  examples  of  these  Provoca-  Examples 
tiones  may  be  seen  in  the  pages  of  the  clas-  votatio : 
sical  writers.    Thus  Livy,  in  recounting  thevm.css. 
story  of  Fabius,  condemned  by  the  dictator 
Papirius  for  an  act  of  military  insubordina- 
tion, tells  how  his  father  appealed  to  the 
tribunes  and  to  the  people,  in  the  words 
"Tribunos   plebis  appello,    et   provoco   ad 
populum ;"  and  in  the  case  of  Appius,  dis-  ni.56. 
trusting  the  Judicium  populi,  he  refers  to 
appeal  to  the  tribunes,  as  a  last  and  certain 
safeguard. 

So,  too,  in  the  pages  of  Cicero,  Cfesar,  ptoTuIHo, 
Valerius  Maximus,  and  Aulus  Gellius,  we  Pro  Qnin- 

tio,7.'i0,21- 

have   proof    clear   and    suflScient    that   in  i"  verr.  n. 

...  .  1'  *6. 

every  stage  of  judicial  proceedings  before  B^n^n^^Mj 


20. 


the  Praetor,  from  the  Formula  to  the  Exe-  y^^^'l 


Max. 


cutio,  the  intervention  of  the  other  Prse- Geii!vn.ih. 
tor,  of  the  Consuls,  or  the  Tribunes,  could 
be   demanded   as   of  right.      Still  at   the 
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period  spoken  of  by  these  writers  (that  is, 
the  Republican  era),  the  effect  of  such  in- 
tervention was  not  to  produce  a  reliearing 
of  the  matter,  but  simply  to  put  a  stop,  at 
once  and  for  ever,  to  the  judgment  so  ap- 
pealed against. 
In  the  im-        The  acccssion  of  Augustus  to  power  had 

perial  •  i  i  •  i  • 

times.  mtroduced  an  important  change  m  most  of 
the  old  Roman  institutions.  He  was  soon 
invested  with  an  authority  far  more  abso- 
lute than  any  that  had  hitherto  fallen  to 
the  lot  of  a  Roman  ;  and  among  other 
things  had  acquired  the  dignity  of  Consul, 
in  addition  to  that  of  Censor  and  Tribune 
One  consequence  of  the  possession  of  this 
latter  office  was,  that  he  obtained  not  only 
the  full  right  of  interfering  with  every  act 
of  all  the  Magistrates  in  the  State,  but  also 
the  Provocatio  from  all  judicial  decisions. 
Hence  in  process  of  time  the  increasing  in- 
fluence of  the  throne,  and  the  erection  of 
other  magistracies  gave  a  new  form  to  this 

The  Pro-    Provocatio  or  intervention,  so  as  to  adapt 

vocatio  .       .    ,  01 

changed,    it  morc  thoroughly  to  the  principles  01  the 
imperial  Constitution;  and  out  of  the  simple 
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notion  of  the  Provocatio  and   Interventio 
grew  the  more  complex  institution  of  the 
Appeal,  properly  so  called.    The  principal  and  made 
features  ol  this  new  institution  1  shall  now  tution. 
briefly  notice.     At  Rome  itself  the  appeal  d.  4. 4. 38. 
lay  from  the  Pnetor  to  the  Prsefectus  Urbi ; 
in  Italy,  from  the  municipal  magistrates  to 
the  Praetor,  or  the  Prseses;  in  the  Provinces,  d-39-  2.  i- 
to  the  Legati  and  the  governors,  and  from  3  &  *• 
them  to  the  Proconsul.     In  very  many  in- 
stances appeals  were  permitted  to  be  made 
to  the  Senate  and  to  the  Emperor ',  whilst 
the  decision  of  a  Judex  datus  was  sent  for  d.  49. 3. 3. 
revision  to  the  magistrate  by  whom  he  had 
been  appointed.     In  the  reign  of  Constan- 
tine  various  important  modifications  were 
introduced  into  this  branch  of  the  Roman 
law  of  procedure. 

In  proceeding  with  an  appeal  all  that  was  Mode  of 

.  .      appealing. 

necessary  was  for  the  dissatisfied  party,  m 
court,  and  immediately  after  the  judgment 
(apud  acta),  to  call  out,  Appello;  or,  if  he  d. 49. 1.2. 
allowed  a  day  or  two  to  elapse,  to  prefer  a 

>  See  aD  important  case  cited  D.  I3.  i.  40. 
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written  notice  (libellus')  of  his  intention  to 
appeal,  whereupon  the  Judex  was  bound  to 
furnish  the  appellant  with  a  statement,  in 
writing,  termed  Litera?  dimissoria),  to  the 
effect  that  he  had  duly  received  and  lodged 
his  appeal,  and  then  a  copy  of  the  record 
Cod.Th.ii.  was  added  to  it.     These  documents  were, 

30-63.  ,       ,  ' 

11. 31.3.  after  a  delay,  fixed  within  certain  prescribed 
limits,  to  be  forwarded  to  the  hisfher  tri- 
bunal.  If  the  appeal  was  addressed  to  the 
Emperor,  a  somewhat  more  formal  process 
was  required  ;  for  the  judge  himself,  whose 
sentence  was  appealed  from,  had  to  prepare 
a  detailed  statement,  in  writing  (relatio  or 
consultatio"),  of  the  matter,  and  this  was 
sent  to  the  parties  for  their  approval,  then 
transmitted  by  messengers  to  the  office  of 
the  imperial  cancellarii,  and  thence  forwarded 
c.  1.14.2.  to  the  Auditorium  (imperial  privy  council). 
Change  in  thcrc  to  bo  heard  and  settled.     Such  was 

the  reign  of 

Theodosius  the  proccss  in  use  up  to  the  time  of  Theo- 

^  In  thia  libellus  it  was  necessary  to  state  the  names  of  the 
appellant  and  the  opposite  party,  and  the  purport  of  the  judg- 
ment appealed  against. 

2  See  several  of  these  Relationes  given  at  full  length  in  Sym- 
machus,  Ep.  x.  48,  52.  53. 
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dosius  II. ;  in  his  reign  another  change  was 
made,  by  which  appeals  were  directed  to  be 
heard  before  a  permanent  commission,  com- 
posed of  the  Prefect,  Prretor,  and  Quajstor, 
so  as  to  avoid  the  troublesome  forms  above 
specified;  "ne  nostris  occupationibus,"  to 
use  the  emperor's  words,  "aliena  defraudari  c.7.62.32. 
commoda  videantur."  From  that  time  the 
form  of  drawing  up  a  Consultatio  was  done 
away  with,  save  in  the  case  of  judgments 
delivered  by  the  highest  functionaries  in 
the  empire.  With  respect  to  the  number 
of  appeals  permitted  by  the  law  in  the 
same  matter,  that  would  appear  to  depend 
on  the  position  and  degree  of  the  judge, 
whose  judgment  was  objected  to.  In  Jus- 
tinian's time  no  person  could  make  more 
than  two  appeals ;  but  where  the  matter 
had  been  referred  to  the  emperor  at  once, 
or  had  been  argued  before  a  Praefectus  Prae- 
torio,  no  farther  hearing  was  allowed.  Where 
appeals  were  dismissed  as  being  groundless, 
or  as  founded  on  error,  a  fine  was  imposed 
on  the  appellant,  who  was  always  obliged 
to  deposit  a  sum  as  security  for  his  costs  or 


140        LAW    OF    CIVIL    PROCEDURE,    &C. 

fine — an  opportunity  of  levying  heavy  tolls 
on  unfortunate  suitors,  which  was  not  thrown 
away  in  the  days  of  imperial  corruption  and 
Roman  decay  ^ 

1  An  indirect  mode  of  appeal  from  the  decision  of  the  Prae- 

C.  1.  19.5.  fectus  Praetorio  was  permitted  about  200  years  before  Justinian's 

0.  7.  62.       reign,  by  means  of  what  were  called  Supplicationes,  or  Retracta- 

D*29  8       tiones ;   and  a  mode  of  paralysing  judgments  was  also  in  use 

1.2.  &  3.      by  considering  them  null  and  void,  on  the  score  of  informality, 

Pauli  Sen-   ^  process  somewhat  in  analogy  with  the  ancient  Revocatio  in 
tentiw,  V.     ,  ^, 
5  a  duplum. 
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Absentees,  their  evidence  how  taken, 

130 
Accidental  loss   of  documents    how 

proved,  114 
Actio,  its  objects  limited,  71 

contrasted  with  Interdicta,  63 
Communi  dividundo,  15 
Familiaj  herciscunda;,  75 
Finium  repuudornm,  76 
in  Personam  and  in  Rem,  73,  74, 
87  n. 
Action,  definition  of  Roman  and  En- 
glish, 4,  5 

forms  of  swept  away,  100 
Actiones,  arbitrariaa,  76,  81, 82 
classified,  83 
Bonie  fidei,  76,  SO,  81 
Confessoria;,  114  n. 
Directa;  and  Utiles,  45,  46 
In  jus  and  In  factum,  46,  69 
Legis  characterized,  5,  7 

their  disadvantages,  18,  21 
ennmer.ited,  11  n. 
referred  to  by  Cicero,  25 
Nepatorife,  evidence  in,  114  n. 
Stricti  Juris,  76,  79,  81 
Utiles,  their  induence  on  the  roles 
of  Pleading,  47 
Ac'.'       ■      -Tn. 
/V.  .  -'4 

A-  ~,  49,  50 

Alexaiiiiria,  (jl  n. 
Ancient  reputation,  125 
Appeal,none  from  decision  of  Judex, 13 
its  history  and  changes,  134 — 
140 
Appearance,  bail  for,  101 
A  pud  acta,  l;J7 

Arbiter  and  Arbitri,  63,  65,  69 
esto,  '25 

in  equitable  causes,  77 
Arbitria  and  Juiiicia,  70 

honoraria    mentioned    bj 
Cicero,  25 
Arbitrium,  32 

distinguished    from    the    'Arbi- 
traria  formula,'  83 


Auditoria,  68 

Auditorium,  last  resort  in  Appeals, 

138 
Augustus,  his  great  power,  136 

is    made   Censor,   Tribune,    and 

Consul,  136 
obtains  the  Provocatio,  136 

Bail  for  appearance,  101 
Best's  '  Treatise  on  the  Law  of  Evi- 
dence' cited,  118 
Bills  and  receipts,  omissions  in,  123 
Bona  fides,  meaning  of  the  term,  78 
opposed    to    the    Strictum    Jus, 
79 
Bonae  fidei,  actiones,  76,  80,  81 
Bonitarium,  Jus,  10 

Cancellarii,  138 
Cansa;  cognitio,  85,  90 
Ceiitumviri,  25,  62,  66 — 69 

representatives    of    the    Roman 
people,  68 

decided  on  questions  of  law,  67, 68 

on  questions  of  Quiritarian  own- 
ership, 07 
Centamviral  Courts,  their  importance, 

68 
Cneius  Flavins,  21  n. 
Cognoscebat,  its  meaning,  34 
Commission  to  hear  reserved  cases, 

104 
Competence  of  witnesses,  125 
Condere  legem,  43 
Cundemnatio,  1^7  n.  45 
Condictio,  11  n.  19—26 

Certi  and  incerti,  80 
Consuls,  37  and  note 
Consultatio,  138,  139 
Conventus,  85  and  note 
Contracts,  peculiarities  of  as  a  Roman 

legal  system,  10 
Copies,  when  evidence,  124 
Court-days,  85 

Decemviral  law  quoted,  85 
Decemviri  litibus  Judicandis,  25 
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Decreta,  55 
Decretum,  38  n. 
Decurim  judicum,  64 
Denionstralio,  27  n.  45 
Denunciatio,  \)5 

litis,  100 
Depositions  of  witnesses,  125 
Dies  cornperendinus,  92 
Dies  feriati,  84  n. 
Diniissoriaj  litera>,  138 
Dismissal  of  appeal,  139 
Division  of  actions,  motives  for,  72 
Documentary  evidence,  119 
Documents,  private  and  public,  120 

quasi-public,  119  n, 

lost,  how  supplied,  124 

rules  as  to  production  of,  121 
Dupluui,  revocatio  in,  140  n, 

Edictum  perpetuum,  43 
Editio,  actionis,  90—121 

instrumentorum,  122 

rescripti,  105 
Egypt,  a  province,  61  n. 
Emperors,  their  judicial  powers,  97 

direct  appeals  to,  more  formal, 
138 
Epistolares,  103 
Equitable  courts,  Roman  and  English, 

41 
Evidence,  rules  of,  107 

its  sources,  108 

when  to  be  taken,  109 

in  taking,  directions  to  Judex, 
127 

documentary,  119 

hearsay,  128  and  note 

oral,  125—133 

of  experts,  how  far  recognised, 
129  w. 
Examination    in    court,   not    secret, 

130, 131 
Exceptio  pecuniae  numeratse,  113 
Ex  tide  bona,  meaning  of  formula,  77 
Expense  of  detaining  witnesses,  130  n. 
Exi)enses,  what  allowed  to  witnesses, 

129 
Experts,  evidence  of,  129  n. 
Extraordinariaj  cognitiones,  32,  33 

extension  of  in  later  times,  99 

Faniilia;  herciscundae  actio,  75 
Finium  regundorum  actio,  ib. 


Fi8cu3,its  privilege  when  plaintiff,  123 
Forms  of  action  swept  away,  100 
Formula,  its  importance,  91 
FormuliE,  in  factum,  and  in  jus  con- 
ceptie,  46 

ut  inter  bonos  bene  agier 

ex  fide  bona,  and 

quid  a;quius  melius,  explained,  77 
Formulary  system,  6,  27,  30 

its  introduction  explained  by 
Gaius,  5 

written  pleadingsintroduced  by,  6 

Gaius, formulary  system  explained  by,5 

Handwriting,  comparison  of,  121 
Heffter's    explanation     of    the    Lex 

^butia,  25 
Hortensia  lex,  84 

Imperium,  explained  and  classified, 
37,  38  n. 

Inimicitia  capitalis,  127 

In  judicio  and  in  jure,  distinguished, 
13,  92,  93 

Instrumentorum  editio,  122 

Instrument8,private,  public,andqna8i- 
public,  119  7t.  and  120 

omissions  in,  how  supplied,  123 

Intentio,  11,  45 

Interdicts,  47—67 

Interventio,  examples  of  in  the  clas- 
sical writers,  135 
its  effect  on  the  immediate  busi- 
ness, 136 

Judex,  6,  11, 13 

and  Arbiter  contrasted,  02 n. 

assisted  by  Jureconsults,  14 

Cicero's  regrets  at  the  destruction 
of  the  office,  15  «. 

credit  due  to  witnesses  left  to 
him,  128, 129 

datus,  137 

directions  to,  how  to  take  evi- 
dence, 127 

•Esto,'  meaning  of  the  formula, 63 

litem  suam  facit,  11,  32 

nature  of  his  position,  64 

negligence  in  him,  how  punished, 
14 

witnesses  examined  by,  129 
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Judices,  62,  C4,  65 

how  far  able  to  decide  questions 
of  law,  65  n. 

Pedanei.  69 

their  inefficiency  in  later  times, 
105  n. 

their    judgments     distinguished 
from  those  of  the  Arbitri,  65 
Judicia  and  Arbitria,  76 

Extraordinaria,  6 

Honoraria  and  Legitima,  76 

Legitima,  iion  Legitima,and  Pri- 
Tata,  25,  65,  66 
Jndicis  datio,  11  n.  27n. 

postulatio,  11  n.  25,  62 
Jura  ad  rem  and  in  re,  3,  73 
Jurisdictio,  38  n.  43 

transferred  to  the  Praetors,  38 
Jus  edicendi  explained,  59 

Praetorium,  its  origin,  42 

Kings  of  Rome,   their   authority  in 
early  times,  37 

Laferriere  cited,  65  n. 

Latitat,  8Q  n. 

Law-suits,  how  commenced  under  the 

summary  process,  HU 
Legacy,  in  action  to  recover,  what 

evidence  necessary,  115 
Leges  Julise,  26 
Lex  ^Ebutia,  24,  25,  44 

Cornelia,  42 

Hortensia,  84 

llubria,  29 
Libellus  explained,  34,  101 

in  any  appeal,  138 

supplicationis,  104 
Linley's  Treatise  on    Jurisprudence 

cited,  26 
Litera;  dimissoris,  138 
Litis  contestatio,  yi,  92  n.  102 

denunciatio,  100 
Loss  of  documents,  how  supplied,  124 

Macrobius  cited,  105  n. 

Magistrate  distinguished  from  Judex, 

12 
Manum  consertnm  explained,  87 
Manus  injectio,  11  n.  12 
Missir>  in  p(>8ses>ioiit'ni,  89 
Mixed  actions,  52 
Municipal    magistrates,    their    oiBce 

abridged,  97 
Municipia,  61  n. 


Nexum,  10 
Nundinae,  84 

Objections  to  witnesses,  when  made 

132 
Officiales,  their  duties,  103 
Omissions  in  instruments,  how  sup- 
plied, 123 
Onus  probandi,  110 — 115 

in  the   exceptio   non   numerals, 
pecunia*,  113 
Oral  evidence,  125 — 133 

proofs,  how  taken,  129 
Ordo  judioiarius,  32 
judiciorum,  55 

Parties  to  the  suit  could  not  be  wit- 
nesses, 126 

Partitioning  rights,  how  defended,  75 

Periculum  of  the  Judex,  103 

Fersecutio,  71 

Persecutiones  in  rem  and  in  perso- 
nam, 32 

Persona;  infames  could  not  be  wit- 
nesses, 126 

Pignoris  capio,  11  n.  25 

Plaintiff  not  bound  prodere  seipsum, 
122 

Piano,  de,  85 

Plebeian  element,  its  influence,  63,64 
Praetorship,  40 

Potestas,  what,  38  n.  43 

Possessory  rights  referred  to   Recu- 
peratores,  69 

Pra;fectus  urbi,  96.  137 
pra;torio,  139,  140  n. 

Pnefecturae,  61  n, 

Prejudicia,  67  n.  71 

Prajs,  93  n 

Prajses  and  Pnctor,  heard  appeals,  137 

Pratorian  actions,  69 

edicts,  their    influence    on    civil 
procedure,  44 

Praetor,  7,  39,  40,  41 

extension  of  his  jurisdiction,  29, 73 

Prestitnptiones,  how  dividi-d,  116 

Presumptive  evidence,  116 — 119 

Private  documents,  120 

Privy  Council,  imperial,  138 

Proconsul  heard  appeals,  137 

Production  of  documents,  how  man- 
aged, 121 

Productiones  testium,  how  many  al- 
lowed, 133 
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Provincial  prsptorship  established,  39 
Provocatio,  what,  134—136 
Public  documents  prove  themselves, 
120 

Quatuorviri  and  Duumviri,  61  n. 
Quid  ajquius  melius,  77 
Quiritarian   rights  referred  to  Cen- 
tumvtrs,  13  n.  67 

Reciperatio,  66  n. 
Recuperatores,  62,  66,  69 

Sunto,  63 
Register  of  judgments,  103 
Relatio,  138  and  note 
Religio,  76  n. 
Reprobatio,  132 
Rerum  actus,  8-1 
Retractationes,  140  n. 
Revocatio  in  duplum,  140  n. 
Rights  twofold,  3 

their  extent,  ib. 

their  object,  ib. 
Roman  jurisprudence,  its  character- 
istics, 7 — 11 

Savigny  cited,  8,  49 

Secretaria,  86 

Secretarium     and     Secretnm,     131, 

132 
Si  certum  petetur,  80 
Spear,    the    emblem    of    Quiritarian 

ownership,  67 
Sponsor,  93  n. 
SportulsB,  105 

Stipulatio  sistendi  causa,  89 
Subsellia,  65  n. 
Suits,  de  Piano  and  pro  Tribunali, 

85,89 


Summary  process,  suits  how  com- 
menced, 101 

Summoning  defendants,  how  altered, 
88,89 

Summons,  literis  and  edictis,  95 

Supplicationes,  140  n. 

Testis  unus  testis  nullos,  127  and  note. 
Thibaut  cited,  51 
Travelling  expenses,  129 
Treasury,  money  paid  to,  how  proved, 

124 
Tribunes,  right  of  appeal  to,  135 

TTti  possidetis  and  utrubi,  52 
Ut  inter  bonos  bene  agier,  77 

Vadimoniuni,  88,  100 

Vas,  93  n. 

Veto,  13 

Vindex,  88 

Vindicatio  rei,  75 

Viri  consulares,  61  n. 

Vocatio  in  Jus,  18—20, 19  n. 

Witnesses,  their  competency,  125 
who  could  not  be,  125,  126 
their  credit  estimated  by  judex, 

128,  129 
expense  in  detaining,  130 
their    examination,    how    taken, 
130—133 
Women,  when   disabled  from    being 

witnesses,  126  «. 
Writing,  when  necessary,  126 
Written  pleadings,  92 

Zimmern  cited,  51 
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but  of  the  wisest  and  best  teachers  of  all  denominations." 

Wesleyan  Magazini,  Feb.  1856. 

ALSO    SOLD    SEPARATELY   AS    FOLLOWS. 

1.  AFourth  Edition  o/'Sermons  Doctrinal  and  Practical. 

FiEST  Series.  Edited  by  the  Very  Rev.  T.  Woodwahd,  M.A. 
Dean  of  Down,  witU  a  Memoir  and  Portrait.        Svo.  cloth,  12*. 

"  Present  a  richer  combination  of  the  qualities  for  Sermons  of  the  first  class  than 
any  ve  have  met  with  in  any  living  writer," — British  Quarterly. 

2.  A  Second  Edition  of  a  Second  Series  of  Sermons, 

Doctrinal  and  Practical.  Edited  from  the  Author's 
MSS.,  by  J.  A.  Jeremie,  D.D.,  Regius  Professor  of  Divinity  in 
the  University  of  Cambridge.    Svo.  cloth,  10*.  6fl?. 

"  They  are  marked  by  the  same  originality  and  vigour  of  expression,  the  same 
richness  of  imagery  and  illustration,  the  same  large  views  and  catholic  spirit,  and 
the  same  depth  and  fervour  of  devotional  feeling,  which  so  remarkably  distin- 
guished the  preceding  Series  and  which  rendered  it  a  most  valuable  accession  to 
our  theological  literature."— Etom  Dr.  Jerehie's  Prktace, 

"  Distinguished  by  the  point  and  vigour  of  their  style,  the  happiness  of  their 
illustrations,  and  the  largeness  of  their  views." — Athen^um,  Feb.  9, 1856. 

"  All  exceedingly  beautiful  and  valuable." — Literary  Churchman. 
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REV.  ARCHER  BUTLER'S  WORKS. 

3.  Letters  on  Romanism.      A  Reply  to  Dr.  Newman's  Essay 

oa  Development.  Edited  by  the  Very  Rev.  T.  Woodward,  M.A. 
Dean  of  Down.  8vo.  cloth,  10«.  6rf. 

"  A  toork  tokich  ought  to  be  in  tie  Library  of  every  Student  of  Divinity  P 

Bishop  of  St.  David's. 

"  There  are  booh  which  while  elicited  by  temporary  controversy  become  to  rich  in 
genius  as  to  possess  a  permanent  value.  The  book  before  ut  i*  of  that  rare 
class." — British  Quaktsrlt,  Jan.  1855. 

"  One  of  the  ablest  refutaiions  of  Ronuutism  in  its  latest  and  most  refined  form." 
— North  British  Review,  Feb.  1856. 

"  Deserve  to  be  considered  the  most  remariable  proofs  of  the  Author's  indomi- 
table energy  andpoteer  of  concentration" — Esikburgh  Rxvixw,  July,  1856. 

4.  Lectures  on  the  History  of  Ancient  Philosophy. 

Edited  from  the  Author's  MSS.,  with  Notes,  by  William 
Hepwoeth  Thompson,  M.A.,  Regius  Professor  of  Greek  in  the 
University  of  Cambridge.     2  vols.  8vo.,  £1  5*. 

"  /  have  seen  enough  of  them  to  be  convinced  of  their  great  scienlijic  value  ;  and 
am  much  gralijied  in  finding  so  important  a  subject  treated  tvith  so  much 
learning  and  acuteness." — Sir  Wm.  Uamii-ton,  Professor  of  Logic  and  Meta- 
physics, Edinburgh,  Feb.  27,  1856. 

"  Many  a  good  Greek  scholar  must  have  Heed  and  died  with  less  of  a  real  know- 
ledge of  Plato  after  years  of  study,  than  a  thoughtful  English  reader  may  receive 
from  this  book  in  a  week." — Examiner,  April,  1856. 

"  No  man  in  England  is  more  competent  than  Professor  Thompson  to  pronounce 
upon  the  value  of  any  contribution  to  this  branch  of  ancient  learning ;  and 
he  says, — 

"  '  Of  the  dialectic  and  physics  of  Plato  they  are  the  only  exposition  at  once  full, 
accurate,  and  popular,  with  which  I  am  acquainted :  being  far  more  accurate  than 
the  French,  and  incomparably  more  popular  than  the  German  treatises  on  thei* 
departments  of  the  Platonic  philosophy.^ 

"  We  must  not  dismiss  Professor  Butler's  Lectures  without  testifying  to  the 
admirable  editing  to  which  they  have  been  submitted." 

Spectator,  May  3, 1856. 

"  We  are  confident  that  every  intelligent  reader  will  join  in  the  high  encomium 
which  the  learned  Editor  hat  pronounced  upon  them." 

Eoiuburoh  Bsvuw,  July,  1856. 
AS 


4  NEW  BOOKS  AND  NEW  EDITIONS, 

LECTURES  TO  LADIES  ON  PRACTICAL  SUBJECTS. 
Third  Edition,  revised.  Crown  8vo.  clotli,  7».  &d. 

Contents  : — Introdcctort  Lecture.  Plan  of  a  Female  College  for 
the  Help  of  the  Rich  and  the  Poor. — I.  The  College  and  the 
Hospital.  By  the  Rev.  F.  D.  Mauriob — II.  The  Country  Parish. 
By  the  Rev.  C.  Kinoslet  —  III.  Ou  Over-work,  Distress,  and 
Anxiety,  as  Causes  of  Mental  and  Bodily  Disease.  By  Geobgk 
Johnson,  M.D.,  Fellow  of  the  Royal  College  of  Physicians,  Physi- 
cian to  King's  College  Hospital — IV.  On  Dispensaries  and  Allied 
Institutions,  By  Edward  H.  Sievekino,  M.D.,  Fellow  of  the 
Royal  College  of  Physicians — V.  District  Visiting.  By  the  Rev. 
J.  Ll.  Davies,  Fellow  of  Trinity  College,  Cambridge,  and  Rector 
of  Christ  Church,  Marylebone — VI.  The  Influence  of  Occupation 
on  Health.  By  Dr.  Chambers,  Physician  to  St.  Mary's  Hospital — 
VII.  On  Law  as  it  affects  the  Poor.  By  Fitzjames  Stephen,  LL.B. 
of  the  Inner  Temple,  Barrister-at-Law — VIII.  On  the  Every-day 
Work  of  Ladies.  By  Archdeacon  Allen — IX.  On  Teaching  by 
Words.  By  the  Very  Rev.  Dean  Trench  — X.  On  Sanitary  Law. 
By  Tom  Taylor,  Esq.,  Secretary  to  the  General  Board  of  Health — 
XL   Workhouse  Visiting.    By  the  Rev.  J.  S.  Bbeweb— Postscript. 

"A  glance  at  the  iuhjects  treated  of,  and  a  bare  enumeration  of  the  vamet 
of  tlie  gentlemen   ic/io    delivered  ttie   lectures,   should  he  enough  to  ensure 

careful  attention  to  them These  men,  themselves  an  honour  to  their 

titties,  do  honour  to  woman  by  giving  her  the  benefit  of  the  best  thoughts  of 
manly  minds." — Edinburgh  Review,  Jan.  1856. 

"  We  scarcely  knoK  a  volume  containing  more  sterling  good  tense,  or  a  finer 
expression  of  modem  intelligence  on  social  subjects.'  — Chambers'  Journal, 
Not.  22, 1856. 

BY  THE  LATE  HENRY  LUSHINGTON,  AND  FRANKLIN 
LUSHINGTON. 

La  Nation  Boutiquiere :    and    other   Poems,  chiefly 

Political.    With  a  Preface.    By  Henry  Lushington. 
POINTS  OF  WAR.    By  Frankxin  Lushington. 

In  1  vol.  fcap.  8vo.  cloth,  3«. 

"Full  of  truth  and  viarmth,  and  noble  life In  these  few  pages  are  contained 

some  of  the  last  thoughts  of  a  fine-hearted  man  of  genius One  of  a  class 

thai  must  be  ranked  among  the  rarest  of  our  time." — Examiner,  Aug.  18, 1856. 
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BY  JULIUS  CHARLES   HARE,  M.A., 

Late  Artkd«acon  of  Leicet,  and  Rector  of  Hertlmnnceux,  Chaplain  in  Ordinary  to  tht 
Queen,  and  formerly  Fellow  of  Trinity  College,  Cambridge. 

VNIFORMLY  PRINTED   AND   BOUND   IN  CLOTH. 

1.  Charges   to   the  Clergy  of  the  Archdeaconry  of 

Lewes.  Delivered  at  the  Ordinary  Visitations  from  tlie  year  1840 
to  1854,  with  Notes  on  the  Principal  Events  affecting  the  Church 
during  that  period.  With  an  Introduction,  explanatory  of  his 
position  in  the  Church,  with  reference  to  the  Parties  wliich  divide 
It.  3  vols.  Svo.  cloth,  £1  \\s.  6rf. 

2.  Charges  to   the   Clergy  of  the  Archdeaconry  of 

Lewes.  Delivered  at  the  Ordinary  Visitations  in  the  years 
1843,  1845,  1846.  Never  before  published.  With  an  Introduc- 
tion, explanatory  of  his  position  in  the  Church,  with  reference  to 
the  Parties  that  divide  it.  Svo.  cloth,  6«.  6rf. 

This  it  included  in  the  3  volt,  of  eolUded  Char  get,  hid  itpuhlithed  teparatelyfor 
ike  take  of  thote  who  have  the  retit 

3.  Miscellaneous  Pamphlets  on  some  of  the  Leading 

Questions  agituicd  iu  the  Church  during  the  last  Ten  Years. 

Svo.  cloth,  12*. 

4.  J  Second  Edition  o/ Vindication  of  Luther  against 

his  recent  English  Assailants.  Svo.  cloth,  7*. 

5.  A  Second  Edition  o/"  The  Mission  of  the  Comforter. 

With  Notes.  Svo.  cloth,  12». 

6.  A  Second  Series  o/' Parish  Sermons. 

Svo.  doth,  12*. 

7.  A  Second  Edition  o/"The  Victory  of  Faith. 

Svo.  cloth,  5«. 

8.  A   Second   Edition   of  The    Contest  with  Kome. 

A  Charge,  delivered  in  1851.  With  Notes,  especially  in  answer 
to  Dr.  Newman's  recent  Lectures.  Svo.  cloth,  10«.  ^d. 

This  it  included  in  the  3  volt,  of  Chargei. 


«  NEW  BOOKS  AND  NEW  EDITIONS, 

BY  JOHN  McLEOD  CAMPBELL. 
The  Nature  of  the  Atonement,  and  its  Relation  to 

Remission  of  Sins  and  Eternal  Life.  8vo.  clotli,  10*.  6rf. 

"  This  M  a  remarkable  boot,  at  indicaling  (he  mode  in  tekich  a  devout  and  intel- 
lectual mind  hat  found  its  toay,  almost  unassisted,  out  of  tfte  extreme  LutA^an 
and  Calvinistic  rievis  of  the  Atonement  into  a  heallfiier  atmosphere  of  doctrine. 
. .  .  ire  cannot  assent  to  all  the  positions  laid  doicn  by  (his  writer,  but  he  is 
entitled  to  be  spoken  respectfully  of,  both  because  of  his  evident  earnestness  and 
reality,  and  the  tender  mode  in  tohicA  he  deals  toith  the  opinions  of  others  from 
whom  he  feels  compelled  to  dijer." — LiTBRARY  Cuuechmam,  March  8,  1856. 

"  Deserves  wide  celebrity" — Christtxh  Timks. 

BY  THE  REV.  G.  E.  LYNCH  COTTON,  M.A., 

Master  of  Marlborough  College,  Examining  Chaplain  to  the  Bithop  of  London, 
formerly  Fellow  of  Trinity  College,  Cambridge. 

Sermons  :    Chiefly  connected  with  Public  Events,  1854. 

Ecap.  Svo.  cloth,  3*. 

"  A  volume  of  which  we  can  speak  with  high  admiratioti." 

Christian  Reuehbrancer. 

BY  THE  RIGHT  REV.  JOHN  WILLIAM  COLENSO,  D.D., 

Lord  Biahop  of  Natal,  formerly  Fellow  of  St.  John's  College,  Cambridge. 

1 .  Ten  AYeeks  in  Natal.      A  Journal  of  a  First  Tour  of  Visita- 

tion among  the  Colonibiti  and  Zulu  Kaffirs  of  Natal.  Vi\i\\  four 
Lithographs  and  a  Map.  Fcap.  Svo.  cloth,  5«. 

"A  most  interesting  and  charmingly  written  little  book." — Examinee. 

"I'he  Church  has  good  reason  to  be  grateful  for  the  publication." 

Colonial  Church  Chronicle. 

2.  A  Second  Edition  o/ Village  Sermons. 

Ecap.  Svo.  cloth,  2s.  Gd. 

3.  Companion  to  the  Communion.    The  Communion  Service 

from  the  Prayer  Book :  with  Select  headings  from  the  Writings  of 
the  Rev.  F.  D.  MAURICE.  Eine  Edition,  rubricated  and  bound 
in  morocco  antique,  gilt  edges,  6*. ;  or  in  cloth,  red  edges,  2*.  Gd. ; 
common  paper,  limp  cloth,  1*. 

BY  THE  AUTHOR  OF  "VISITING  MY  RELATIONS." 

Waters  of  Comfort.    A  small  Volume  of  Devotional  Poetry  of  a 
Practical  Character.  Ecap.  Svo.  cloth,  4*.     Just  ready. 

Depth  of  (hough(,  closeness  and  force  of  ei^pression call  to  mind  the  sacred 

poets  of  the  \Tth  century." — Spectator. 
*•  A  very  beautiful  little  volume  of  verse  it  it,—meditaiive,  spiritual,  and  prac- 
tical."—HoycoxiORuiST. 
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BY  THE  REV.  CHARLES  KINGSLEY,  F.SA. 

Rector  ofErertUf,  and  Canon  of  Middleham. 

1 .  A  Second  Edition  of  Two  Years  Ago. 

3  vols,  crown  8vo.  cloth,  £1  11«.  6</.     Jmt  ready. 
"  Much  the  beH  book  Mr.  KingtUy  hat  written." — Satubdat  Review. 

2.  The  Heroes :   Greek  Fairy  Tales  for  my  Children. 

With  Eight  Illustrations  drawn  on  wood  by  the  Author.  Beauti- 
fully printed  on  tinted  paper  and  elegantly  bound  in  cloth,  with 
gilt  leaves,  It.  Od. 

"  Thefiueination  of  a  fairy  tale  is  given  to  each  legend." — EXAMIXER. 

"  Mb.  Kixgslet  hai  imbued  hit  narrative  with  a  classical  feeling,  and  thrown 

oner  it  the  glow  of  a  rich  imagination  and  a  poetical  spirit." — Sfectatoe. 
"  It  it  admirably  adapted  for  the  perusal  of  young  people,  who  will  grow  both 

witer  and  merrier  while  they  read." — MoRNiNG  Post,  Jan.  4,  1856. 
"  If  the  public  aecepU  our   recommendation,  ihit  book  will  run  through  many 

ediiiont." — GuABOiAif,  Uarch  12, 1856. 

3.  J  Second  Edition  of  "  Westward  Ho !"  or   the 

Voyages  and  Adventures  of  Sir  Amyas  Leigh,  Knight,  of  Bor- 
rougli,  iu  the  County  of  Devon,  in  the  reign  of  Her  most 
Glorious  Majesty  Queen  Elizabeth.  Rendered  into  modem 
English.  3  vols,  crown  8vo.  cloth,  £1  11«.  6d. 

"  Mr.  Kixgslet  kat  teleeted  a  good  subject,  and  hat  written  a  good  novel  t) 

excellent  purpose."— 'WiY.  Times,  Ang.  18,  1855. 
"  Noble  and  well-timed." — Spectator. 

4.  J  Third  Edition  of  Glaucus ;  or,  the  AA'^onders  of 

the  Shore.       With   a  Frontispiece.      Fcap.  8vo,  beautifully 

bound  in  cloth,  with  gilt  leaves,  3«.  6rf. 
"  At  useful  and  exciting  a  tea-side  companion  at  we  hare  ever  teen" — Guardian. 
"  //*  paget  sparkle  with  life,  they  open  up  a  thousand  sources  of  vnanticipated 

pleature,  and  combine  amusement  with  inttruction  in  a  very  happy  and  unwonted 

degree." — ik;LECTic  RxTUW. 

5.  J  Second  Edition  of  Phaethon  ;  or.  Loose  Thoughts 

for  Loose  Thinkers.  Crown  Svo.  boards,  2*. 

"  Itt  tuggettiont  may  meet  half  way  many  a  latent  doubt,  and,  like  n  light  Ireete, 
lift  from  the  tout  douds  that  are  gathering  heavily,  and  threatening  to  settle 
down  in  wintry  gloom  on  the  tummer  of  many  a  fair  and  promising  young  life" 
— Spectator. 

"  One  of  the  mott  inleretling  workt  we  ever  read." — NoxcojcroRJiisx. 

6.  Alexandria  and  Her  Schools.  Being  Four  Lectures  delivered 

at  the  Philusophical   Institution,  Edinburgh.     With  a  Preface. 

Crown  Svo.  cloth,  5*. 

"  A  teriei  of  brilliant  biographieal  and  liUrary  tketchet,  intertpersed  with  com- 
menlt  of  the  dotett  modern,  or  rather  umiwtrtat  ^plicaiion," — Spectator. 


8  NEW  BOOKS  AND  NEW  EDITIONS, 

LORD    ARTHUR    HERVEY,    M.A., 

Rector  of  Ickworlh-wilh-IIoringer. 

1.  The  Genealogies  of  our  Lord  and  Saviour  Jesus 

Christ,  as  contained  in  tlie  Gospels  of  St.  Matthew  and  St.  Luke, 
reconciled  with  each  other  and  with  the  Genealogy  of  the  Hoiise 
of  David,  from  Adam  to  the  close  of  tlie  Canon  of  the  Old  Testa- 
ment, and  shown  to  be  in  harmony  with  the  true  Chronology  of 
the  Times.  8vo.  cloth,  10*.  6rf. 

"  The  prod iiclion  of  a  thorough  scholar." — BitiTisn  Quarteri,y. 

"An  addiHon  of  mark  to  our  Library  of  Biblical  Criticism." — GUARDlAjf. 

"  It  seenit  to  us  that  in  view  of  the  kind  of  criticism  to  which  the  Old  and  New 
Testament  records  are  now  subjected,  his  work  has  special  importance  and 

claims." — NONCONFORMIST. 

"  Jfe  commend  Lord  Hervt.y's  book  to  our  readers  as  a  valuable  storehouse  of 
informa/ion  on  this  important  subject,  and  as  indicative  of  an  approximation 
towards  a  solution  of  the  difficiUtiet  with  which  it  it  beset" — JoURNAl.  oi 
Sacred  Literature. 

2.  The  Inspiration   of  Holy   Scripture.     Five  Sermons 

Preached  before  the  University  in  the  month  of  December,  1855. 

8vo.  cloth,  3».  ^d. 
"  A  vduaiU  addition  to  his  former  excellent  work." 

British  Banner,  March  13, 185C. 
"  Seasonable  and  valuable.^ — ^British  akd  Foreign  Evangelical  Review. 
"  Give  ffood  proof  that  the  writer  is  himself  a  careful  student  of  the  sacred 
volume." — Literary  Churchman,  May  3, 1856, 

BY  THE  RIGHT  REV.  CHARLES  PERRY,  D.D., 

Lord  Bishop  of  Melbourne,  formerly  I'clhw  and  Tutor  of  Trinity  College,  Cambridge. 

Five   Sermons,   Preached    before   the   University   of 

Cambridge  in  the  month  of  November,  1855. 

Crown  8vo.  cloth,  3«.    Just  ready. 
"  These  Sermons  exhibit  a  serious  earnestness,  and  the  results  of  scholarly  training, 
showing  themselves  in  a  clear  and  forcible  style." — SrECTATOR,  Marcn  8,  1856. 
"  Catholic  in  spirit,  and  evangelical  in  sentiment." 

Evangelical  Magazine,  May,  1856. 

BY  ISAAC  TAYLOR,  ESQ., 

Author  of  "  The  Natural  History  of  Enthusiasm." 

The     Restoration     of    Belief. 

Crown  8vo.  cloth,  8*.  6rf. 

"A  volume  which  contains  logical  sagacity,  and  philosophic  comprehension,  as  well 
as  the  magnanimity  and  courage  of  faith,  in  richer  profusion  than  any  other 
work  bearing  on  religious  matters  that  has  been  addressed  to  this  generation. 
'  The  Restoration  of  Belief'  may,  in  many  respects,  take  a  place  among  the 
hooks  of  the  nineteenth  century,  corresponding  to  that  justly  conceded  by  us 
to  the  '  Analogy'  of  Butler  in  the  literature  of  the  last  age,  or  to  the  '  Thoughts' 
of  Pascal  in  that  of  the  age  preceding ." 

North  British  Review,  Nov.  1855. 

"  A  book  which  I  would  recommend  to  every  student" — ^Rbv.  C.  A.  SWAINSON, 
Principal  of  Chichester  Theological  College. 


PUBLISHED  BY  MACMILLAN  AND  CO.  9 

BY  GEORGE  BOOLE,  LL.D., 

Profe**or  of  MaUtematict  in  Q««m'«  College,  Cork. 

The  Philosophy  of  Logic.  8to.  cloth.     Nearly  ready. 

BY  BROOKE  FOSS  WESTCOTT,  M.A. 

Late  Fellow  of  Trinity  Cullege,  and 

FENTON  JOHN  ANTHONY  HORT,  M.A. 

Fellow  of  Trinity  College. 

The  New  Testament  in  the  Original  Greek : 

The  Text  Revised.  Preparing. 

BY  CHARLES  COLLIER,  M.D.  F.R.S., 

Fellow  of  the  Royal  College  of  Phyiicians. 

Aristotle  on  the  Vital  Principle. 

Translated  from  the  Original  Text,  with  Notes.  Crown  8vo. 
cloth,  8s.  6d. 

"  Hat  rendered  the  oriffinal  into  elegant  and  idiomatic  Engli-th An  m- 

portani  feature  of  the  work  lies  in  the  note*,  in  which  the  learned  trantlator 
commentt  on  Arittotl^t  physiological  facts  and  conclusions,  illustrating  or 
amending  them  by  the  results  of  modem  science.  The  utility  of  the  transkttton 
it  further  enhanced  by  the  addition  of  preludes  to  each  chapter,  in  which  the 
scope  of  the  argument  is  briefly  slated.  — British  Quakterlt,  Jan.,  1856. 

BY  THE  RIGHT  REV.  GEORGE  AUGUSTUS  SELWYN,  D.D., 

Lord  Biihop  of  Kew  Zealand,  formerly  Fellow  of  St.  John's  College,  Cambridge. 

A  Third  Edition  o/The  Work  of  Christ  in  the  Worid. 

Four  Sermons,  Preached  before  the  University  of  Cambridge  on 
the  Four  Sundays  preceding  Advent,  in  the  Year  of  our  Lord, 
1854.  Published  for  the  benefit  of  the  New  Zealand  Church 
Fund.  Crown  8vo.  2*. 

BY  J.  LLEWELLYN  DAVIES,  M.A. 

Fellow  of  Trinity  Cullege,  and  Rector  of  Christ  Church,  Marylebone. 

St.  Paul  and  Modern  Thought :    Remarks  on  some 

of  the  Views  advanced  in  Pbofessoh  Jowett's  Commentary  on 
St.  Paul.  8vo.  sewed,  2*.  6</. 

"  We  can  heartily  recommend  Mr.  Davie/t  E*$ay." — Spsctator,  April  26, 1866. 
"  J  piece  of  profound  as  well  as  genial  criticism." — National  Revixw. 
"  Especially  remarkable  for  philosophical  depth  and  power  of  argumeHi."— 
Christian  Uemuu&ancxr. 

A  8 
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BY  REV.  D.  J.  VAUGHAN,  M.A. 

Fellow  of  Trinity  College,  Cambridge,  and  Incumbent  of  St.  Mark?*,  Whileehapel,  London. 

Sermons  Preaclied   in   St.  John's  Church,  Leicester, 

during  the  Years  1855  and  1856.  Crown  Svo.  clotli,  5».  6rf. 

Jiut  ready. 

BY  MACVEY  NAPIER,  ESQ., 

Late  Editor  of  the  "  Edinburgh  Review,"  and  of  the  "  Encyclopedia  Britannica." 

Lord   Bacon   and   Sir   Walter   Raleigh.      Critical  and 

Biographical  Essays.  Post  Svo.  cloth,  7s.  6rf. 

"  The  Article  on  Bacon  is  clear,  accurate,  convincing,  complele.  The  Article  on 
Raleigh  t*  very  valuable,  first,  because  Mr.  Napier  has  had  access  to  many 
documents  unknown  to  former  biographers,  and  next,  because  he  completely 
clears  Raleigh  from  the  old  imputation  of  deceit  about  the  Guiana  mine,  as  well 
as  of  the  other  minor  charges." — North  British  Review. 

BY  J.  E.  B.  MAYOR,  M.A., 

Fellow  and  Assistant  Tutor  of  St.  John's  College. 

1.  Lives  of  Nicholas  Ferrar,  of  Clare  Hall. 

By  his   Brother  John,   and  Dr.  Jebb.      Now  first  edited,  with 
Illustrations.  Fcap  Svo.  7*.  6rf. 

2.  Autobiography  of  Matthew  Robinson. 

Now  first  Edited.    With  Illustrations.     Fcap.  Svo.  cloth,  5«.  &d. 

Just  ready. 

BY  JOSEPH   FRANCIS   THRUPP,   M.A., 

Vicar  of  Barrington,  Cambridgeshire,  late  Fellow  of  Trinity  College. 

Antient  Jerusalem.  A  New  Investigation  into  the  History, 
Topography,  and  Plan  of  the  City,  Environs,  and  Temple.  De- 
signed principally  to  illustrate  the  records  and  prophecies  of 
Scripture.    With  Map  and  Plans.  Svo.  cloth,  15«. 

*'  He  is  calm  and  candid,  and  has  a  thorough  acquaintance  vnth  all  that  has  been 

written  upon  his  subject" — AxHENfUH. 
"  A  book  of  no  ordinary  value.  Patient  research,  candour,  and  a  reverence  for  divine 

truth  distinguish  the  whole  volume." — Journal  of  Sacred  Literature. 
"'  A  well-directed  and  able  endeavour  to  throw  additional  light  upon  the  history 

and  topography  of  the  Uoly  City.     Those  who  read  it  will  find  reasoti  to  be 

grateful  to  the  author." — Literary  Churchman. 
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BY  X  and  Y  (Two  Unknown  Quantities). 
A  Long  Vacation  Ramble  in  Norway  and  Sweden. 

"  Skoal  to  the  Northland,  Skoal  I " 

"  And  dark,  and  true,  and  tender  is  the  North." 

In  crown  8vo.  clotli,  6j.  6</.     Jutt  ready. 

BY  THOMAS   RAWSON   BIRKS,   M.A., 

RBCTOR    OF     KBL8H&LL,     FOKMERLT     FELLOW     OF     TBINITT    COLLEGE, 

Author  of  "  The  Life  of  the  Rev.  E.  Bickertteth." 

The   Difficulties   of   Belief,   in    connexion   wdth   the 
Creation  and  the  Fall.  Crown  8vo.  cloth,  4».  6</. 

"  without  binding  ourselves  to  the  immediate  arceptonce  of  this  interesting 
volume,  we  may  yet  express  our  hearty  approbaiion  of  Us  tone." 

Christian  Remembranczb,  April,  1866. 

"  AprofouHd  and  masterly  essay." — Eclectic,  May,  1856. 

"  His  aryumenis  are  oriyinal,  and  carefully  and  logically  elaborated.  We  may 
odd  that  they  are  distinguished  by  a  marked  sobriety  and  reverence  for  the  Word 
of  God." — KxcoRS. 

"  Of  sterling  value." — LoSDON  QdaRTERLT. 

BY  THE  HON.  HENRY  E.  J.  HOWARD,  D.D., 

Dean  of  Lichfield. 

1.  The  Book  of  Genesis,  according  to  the  Version  of 

the  LXX.  Translated  into  English,  with  Notices  of  its  Omis- 
sions and  Insertions,  and  with  Notes  on  the  Passages  in  which  it 
difliers  from  our  Authorized  Version.        Crown  8vo.  cloth,  8«.  6rf. 

"  The  Work  deserves  high  commendation ;  H  is  an  excellent  introduction  to  the 
comparaiire  study  of  God's  Word,  in  these  three  languages  Kith  vhiek  an 
ordinary  English  student  is  mainly,  if  not  enlirely  concerned." — GuA&DlAir. 

2.  The  Books  of  Exodus  and  Leviticus. 

Crown  8vo.  uniform  with  the  above,  cloth,  10»,  6J. 

BY  THE  REV.  C.  A.  SWAINSON,  M.A. 

Principal  of  the  Chicheiter  Theoloyical  College. 

A  Handbook  to  Butler's  Analogy ;  with  a  few  Notes. 

Crown  8to.  sewed,  \t.  6d. 
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BY   CHARLES   HARD  WICK,   M.A. 

Christian  Advocate  in  the  University  of  Cambridge. 

Christ  and  other  Masters :  An  Historical  Inquiry  into 

some  of  the  chief  ParalleHsms  and  Contrasts  between  Christianity 
and  the  Religious  Systems  of  the  Ancient  World ;  with  special 
reference  to  prevailing  Difficulties  and  Objections.  Part  I.  Intro- 
duction.    Part  II.  Religions  of  India. 

In  8vo.  cloth,  7*.  Od.  each. 

BY  CHARLES  MANSFIELD,  M.A. 

1.  Letters    from   Paraguay,    Brazil,  and   the    Plate. 

By  the  late  Charles  Mansfield,  M.A.,  Clare  Hall,  Cambridge. 

With  a  life  by  Ciiakles  Kingslby,  Rector  of  Eversley.  Post  8vo. 

With  a  Map,  and  a  Portrait,  and  numerous  Woodcuts.     12*.  Gd. 

Just  ready. 
"  An  inleresiing  and  intintctive  volume." — Morni:no  Post. 
"  A  delightfully  tcrillen  boot." — British  Quarterly. 
"  Full  of  varied  mailer  and  earnest  thought." — New  Quarterly. 

2.  On  the  Constitution  of  Salts.      Edited  from  tiie  Author's 

MS.  by  N.  H.  S.  Maskelyne,  M.A.,  Wadham  College,  and 
Reader  in  Mineralogy  in  the  University  of  Oxford.     In  the  Press. 

BY  C.  MANSFIELD  INGLEBY,  M.A. 

Of  Trinity  College,  Cambridge  ; 
Teacher  of  Logic  in  the  Industrial  Department  of  the  Birmingham  and  Midland  Institute. 

Outlines  of  Theoretical  Logic. 

Founded  on  the  New  Analytic  of  Sir  William  Hamilton. 
Designed  for  a  Text-book  in  Schools  and  Colleges. 

In  Fcap.  8vo.  cloth,  '6s.  6d.    Just  ready. 

BY  THE  LATE  HENRY  MACKENZIE,  B.A., 

Scholar  of  Trinity  College. 

The  Christian  Clergy  of  the   First  Ten  Centuries; 

their  Beneficial  Influence  on  European  Progress. 

Crown  Svo.  cloth,  6».  6rf. 

"  He  has  shown  cottsiderahle  research  into  the  History  of  the  early  Clergy,  and 
expresses  himself  tcifh  a  facility  and  force  which  many  an  experienced  umter 
may  enry.  He  has  displayed  in  this  essay  a  sound  judgment,  a  freedom  from 
prejudice,  and  a  conscientious  endeavour  to  reach  the  truth,  which  convinces  us 
that  an  able  and  excellent  man  was  lost  to  the  world  by  the  untimely  death  of 
Henry  Mackenzie." — Athen-sum,  Jan.  12,  1856. 

"  We  rarely  meet  with  a  prize-essay  of  to  much  general  interest." 

GuARDiAif,  Feb.  6, 1866. 
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BY  DAVID  MASSON,  M.A., 

Profeuor  of  English  Literature  in  Vniversily  College,  London. 

Essays,  Biographical  and  Critical :    chiefly  on  English 

Poets.  8vo.  cloth,  12*.  6rf. 


"  Mr.  Mattom  hat  rucc^eded  in  producing  a  teriet  of  erUicittnt  in  relation  to 
ereaiire  literature,  which  are  saiisfaeiory  a$  well  as  tttbdle, — which  are  not  only 
iMffenious,  but  tohich  posseii  the  rarer  recommendation  of  being  usvally  just . . . 
But  leepass  over  thete  Essays  to  that  which  is  in  the  matn  a  new,  and,  according 
to  our  judgment,  em  excellent  biographical  sketch  of  Chatierton.  .  .  This  '  Story 
of  the  Tear  1770,'  as  Mr.  Masson  entitles  it,  stands  for  nearly  200  pages  in  hit 
volume f  and  contains,  by  preference,  the  fruiit  of  hts  judgment  and  research  in 
am  elaborated  and  ditettrtive  memoir.  .  .  Its  merit  consists  in  the  illustration 
afforded  by  Mr.  Maston's  inquiries  into  contemporary  circumstances,  and  the 
eUar  traces  thus  obtained  of  ChattertorCs  London  life  and  experience.  .  .  . 
Mr.  Matton  unravels  this  mystery  very  completely." — ^TiMES,  Nov.  4, 1856. 

"  No  one  who  reads  a  single  page  of  Mr.  Matton  will  be  likely  to  content  kimtdf 
with  that  alone.  He  will  see  at  a  glance  that  he  hat  come  acrott  a  man  endowed 
with  a  real  lore  of  poetry  ;  a  clear,  fresh,  happy  insight  into  the poefs  heart; 
and  a  great  knowledge  of  the  historical  connexion  of  tts  more  marked  epochs  in 
England.  He  has  distinct  and  pleasant  thoughts  to  idler  ;  he  is  not  above  doing 
his  very  best  to  viter  them  welt ;  there  is  nothing  slovenly  or  clumsy  or  untidy 
in  their  expression  ;  they  leap  along  in  a  bright  stream,  bubbling,  sparkling,  and 
transparent." — ^The  GuaRDIait,  Nov.  5,  1856. 

"  Worthy  cf  being  ranked  among  the  very  foremost  of  their  class.  .  .  The  longett 
and  finest  composition  of  the  work — a  gem  in  literary  biography — m  its  '  Chat- 
terton,aStoryoftAeFearmO.'  .  .  .  This  singularly  interesting  and powetful 
biography  fills  up  this  sad  outline  at  it  never  was  filled  up  before." 

Edinburgh  Witness  (edited  by  Hugh  MiUer),  Aug.  23, 1856. 

"  Hit  life  of  Chatierton  is  a  complete,  symmetrical  and  marvellous  work  of  art 
...  a  clattical  biography."— Tm  Glasgow  Coumonwealth,  Aug.  16,  1856. 

"  Will  secure  both  attention  and  respect." — Eiamixer,  Sept.  6,  1856. 

"  Very  admirable  criticitmt,  which  show  not  only  a  thorough  acquaintance  with 
the  workt  he  criticises,  but  a  deep  sense  of  poetic  beauty." 

Daily  News,  Aug.  6, 1866. 

"  We  know  not  where  to  find  a  larger  mnount  of  ditcriminaiing,  far-seeing,  and 
genial  eriticitm  within  the  tame  compatt." 

British  Quarterly  Rktetw,  July,  1856. 

"Here  it  a  biography  (the  ettay  on  Chatierton)  told  without  eraggeraiion, 
without  unwarranted  use  of  hypothetic  incidents,  yet  turpatting  the  most 
highly-wrought  ficfion  in  its  power  oner  our  emotiont. 

The  Westmimster  Review,  July,  1856. 

"  Not  only  a  seriet  of  biographical  studies,  but  in  some  sort  a  philosophical  history 
of  English  poetry  from  Skaitpeare  to  Jlexander  Smith. 

Thx  Lbaobr,  June  4, 1856. 

"  Distinguished  by  a  remarkable  power  of  anafytit,  a  clear  ttatement  of  the  actual 
facts  on  which  speculation  is  bated,  and  an  appropriate  beauty  of  language. 
These  Ettay t  tkould  hefopidar  with  teriout  men.' 

TsK  ATHEKiEUH,  May  24s  1860. 


14  NEW  BOOKS  AND  NEW  EDITIONS, 

BY  JOHN  HAMILTON,  (of  St.  Eman's,)  M.A. 

0/  St.  John's  College,  Cambridge. 

On  Truth  and  Error :  Thouglits,  in  Prose  and  Verse, 

on  the  Principles  of  Truth,  and  the  Causes  and  Effects  of  Error. 
Crown  8vo.  bound  in  cloth,  with  red  leaves,  10*.  6d.     Just  ready. 

BY  THE  REV.  F.  D.  MAURICE,  M.A., 

Chaplain  of  Lincoln's  Inn. 

1.  The  Gospel  of  St.  John.     A  Series  of  Discourses. 

Second  Edition,  Crown  8vo.  cloth,  10s.  Gd.     Just  ready. 

2.  The  Doctrine  of  Sacrifice  deduced  from  the  Scrip- 

tures. Crown  8vo.  cloth,  7s.  (Sd. 

3.  Learning  and  Working.     The  Rehgion  of  Rome, 

and  its  influence  on  Modern  CiviUzation. 

In  1  vol.    Crown  8vo.  cloth,  5». 

4.  Lectures  on  the  Ecclesiastical  liistory  of  the  Eirst 

and  Second  Centuries.  8vo.  cloth,  lo*.  6rf. 

5.  Theological  Essays.      Second  Edition.  Crown  Svo.  10*.  6rf. 

6.  Patriarchs  and  Lawgivers  of  the  Old  Testament. 

Second  Edition.  Crown  Svo.  cloth,  6». 

7.  Prophets  and  Kings  of  the  Old 'Testament. 

Second  Edition.  Crown  Svo.  cloth,  10*.  Gd. 

8.  The  Unity  of  the  New  Testament. 

Lectures  on  the  Gospels  of  St.  Matthew,  St.  Mark,  and  St.  Luke, 
and  on  the  Epistles  of  St.  Paul,  St.  Peter,  St.  James,  and  St.  Jude. 

8vo.  cloth,  14*. 
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REV.  F.  D.  MAURICE'S  WORKS-continued. 

9.  Christmas  Day,  and  other  Sermons.  8vo.  cloth,  lO*.  6rf. 

10.  On  the  Religions   of  the  World.        Third  Edition. 

Fcp.  Svo.  cloth,  5*. 

Contents:  Mahometanism — Hindooism — Buddhism — The  Old  Per- 
sian Faith— The  Egyptian— The  Greek — The  Roman — The  Gothic 
— The  Relation  between  Christianity  and  Hindooism,  &c 

11.  On  the  Prayer-Book.      Second  Edition.    Fcp.  Svo.  cloth, 

5s.  6rf. 

12.  The  Church  a  Family.  Fcp.  8vo.  cloth,  4«.  6rf. 

13.  On  the  Lord's  Prayer.    Third  Edition.    Fcp.  8vo.  cloth 

2*.  6rf. 

14.  On   the   Sabbath,  and  other  Sermons.     Ecp.  8vo. 

cloth,  2s.  Gd. 

15.  Law  on  the  Fable  of  the  Bees.  Fcp.  Svo.  cloth,  4«.  6d. 


The  Word    "  Eternal "  and  the  Punishment  of  the 

Wicked.    Third  Edition.     1*. 

Eternal  Life  and  Eternal  Death,     is.  6d. 

Tlie  Name  Protestant.      Three  Letters  to  Mr.  Palmer.    Second 
Edition.     3*. 

Right    and    Wrong    Methods   of    Supporting   Pro- 
testantism.   Is. 

The  Duty  of  a  Protestant  in  the  Oxford  Election. 
1847.    1*. 

The  Case  of  Queen's  College,  London,     is.  6rf. 
Plan  of  a  Female  College.     6rf. 

Death  and  Life.      In  Memoriam  C.  B.  M.     1#. 

Administrative  Reform.     Zd. 
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PROSPECTUS  OF  A  SERIES 
or 

MANUALS  FOR  THEOLOGICAL  STUDENTS 

NOW    IN    COURSE    OF   PUBLICATION. 


It^  is  now  about  four  years  since  the  Prospectus  of  this  Series  was 
first  issued.  Four  volumes  have  now  been  published,  and  several 
others  are  in  an  advanced  state.  The  reception  which  the  volumes 
already  published  have  met  with,  has  fully  justified  the  antici- 
oation  with  which  the  Publishers  commenced  the  Series,  and 
warrants  them  in  the  belief,  that  their  aim  of  supplying  books 
"concise,  comprehensive,  and  accurate,"  "convenient  for  the 
professional  Student  and  interesting  to  the  general  reader,"  has 
been  not  unsuccessfully  fulfilled. 

The  following  paragraphs  appeared  in  the  original  Prospectus,  and  may 
be  here  conveniently  reproduced : — 

"The  Authors  beiug  Clergymen  of  the  English  Church,  and  the  Series 
being  designed  primarily  for  the  use  of  Candidates  for  ofiice  in 
her  Ministry,  the  books  will  seek  to  be  in  accordance  with  her 
spirit  and  principles  ;  and  therefore,  (^because  the  spirit  and 
principles  of  the  English  Church  teach  charity  and  truth,)  in 
treating  of  the  opinions  and  principles  of  other  communions, 
every  effort  will  be  made  to  avoid  acrimony  or  misrepresentation. 

"  It  will  be  the  aim  of  the  writers  throughout  the  Series  to  avoid  all 
dogmatic  expression  of  doubtful  or  individual  opinions." 

THE  FOUR  FOLLOWING  VOLUMES  ARE  NOW  READY: — 
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THEOLOGICAL  MANUALS-continued. 

1.  A  General  View  of  the  History  of  the  Canon  of  the 
New  Testament  during  the  FIRST  FOUR  CENTURIES. 

Crown  8vo.  cloth,  12».  6d. 

BY  BROOKE  FOSS  WESTCOTT,  M.A., 

jMtittant  Matter  of  Harrow  School,  formerly  Fellow  of  Trinity  College,  Cambridge. 

OPINIONS  or   THS   FBESS. 

"  J  tcork  tchich  forms  one  of  the  invaluable  series  of  Theological  Manuals  now  in 
course  of  pullication  at  Cambridge." 

British  and  Fobxign  Etangelical  Bstizw,  July,  1856. 

"  The  Author  is  one  of  those  tcho  are  teaching  us  that  it  is  possible  to  rifie  the 
storehouses  of  German  theology,  icithout  bearing  away  the  taint  of  their  atmo- 
sphere :  and  to  recognise  the  value  of  their  accumulated  treasures,  and  even 
track  the  vagaries  of  their  theoretic  ingenuity,  vithout  abandoning  in  the  pursuit 
(he  clear  sight  and  sound  feeling  of  English  common  sense  .  ...  It  is  by  far 
the  best  and  most  complete  book  of  the  kind;  and  ice  should  be  glad  to  see  it 
veil  placed  on  the  lists  of  our  examining  chaplains." — Guardian,  Oct.  3, 1 855. 

"  Learned,  dispassionate,  discriminating,  worthy  of  his  subject  and  the  present 
state  of  Christian  Uteraiure  in  relation  to  it." 

British  Quabterlt,  Oct.  3,  1856. 

"  To  the  student  in  Theology  it  will  prove  an  admirable  Text-Book :  atid  to  all 
others  who  have  any  curiosity  on  the  subject  it  will  be  satisfactory  as  one  of  the 
most  useful  and  instructive  pieces  of  history  which  the  records  of  the  Church 
supply." — London  Quakterit,  Oct.  1855. 

"  The  Author  carries  into  the  execution  of  his  design  a  careful  and  painstaking 
scholarship  ....  Considered  as  a  list  o/"  Testimonials  in  favour  of  the  canonical 
writings,  our  Author's  work  deserves  the  praise  of  great  diligence  and  manifest 
conscientiousness." — National  Review,  Oct.  1855. 

"  If  the  rest  of  the  series  of  manuals,  of  which  the  present  volume  forms  a  part,  are 
as  ably  executed,  the  Christian  public  will  be  greatly  indebted  to  the  projectors 
of  the  plan." — Literart  Churchman. 

"  There  is  nothing,  so  far  as  we  know,  resembling  it  in  the  English  tongue  .  .  .  We 
have  here  presented  to  us  a  striking  and  luminous  view  of  a  very  broad  and 
comprehensive  subject,  marked  throughout  by  rich  and  copious  erudition. 
A  volume  which  we  consider  a  most  raluahle  addition  to  the  liternlure  of 
Revelation.  Scripture  Expositors,  of  whatever  name,  wilt  acknowledge  that  they 
have  been  laid  under  deep  obligation  by  the  work  of  Mr.  Westcott." 

British  Banner,  Jan.  4, 1866. 

"  The  eoneevtion  of  the  work,  and  the  discrimination  and  learning  with  which  it  is 
exeeutea,  adapt  it  most  thoroughly  to  the  present  state  and  forms  of  oontroversjf 
on  the  subject  to  which  it  relates.  —HoncoyrotMiiT,  Jan.  23, 1856. 
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THEOLOGICAL  MANUALS-continued. 

2.  A  History  of  the  Christian  Church  during  the 
Reformation.  By  CHARLES  HARD  WICK,  M.A.,  Fellow 
of  St.  Catharine's  College,  Cambridge,  Divinity  Lecturer  of  King's 
College,  and  Christian  Advocate  in  the  University  of  Cambridge. 

Crown  8vo.  cloth,  10#.  6d. 

OPINIONS  OF  THB  PRESS. 

"  7%<?  ichole  volume  di*playt  apro/ution  of  learning,  great  accuracy  and  honetiy 

in  collecting  and  collating  authorities,  a  clear  as  well  as  a  coticise  narrative  of 

events  ;  and  it  always  refers  to  the  authorities  on  which  the  history  is  grounded." 

Christian  Remembrancer,  April,  1856. 

"  Exhibits  a  deep  comprehension  and  a  firm  grasp  of  his  theme,  vnCk  the  ease  and 

mastery  in  treatment  which  such  qualities  generally  impart TTie  utility 

of  Mk.  Harpwick's  work  cotisists  in  bringing  t/ie  greater  and  minor  histories 
connected  with  the  Reformation  into  a  single  volume  of  compact  shape,  as  well  as 
presenting  their  broad  features  to  the  student.  The  merit  of  tlie  liistory  con- 
sists ill  the  penetration  with  which  the  opinions  of  the  age,  the  trails  of  its 
remarkahle  men,  and  the  intellectual  character  of  the  liistory,  are  perceived,  and 
the  force  with  which  they  are  presented" — Spectator,  March  15, 1856. 

"  A  more  satisfactory  manual  than  England  has  hitherto  produced. lie  hat 

laboured  learnedly  and  diligently,  at  first  hand,  among  the  sources  and  autho- 
rities for  the  ecclesiastical  history  of  the  period  of  which  he  writes ;  and  has 
produced  a  work  really  original,  as  far  as  such  a  work  can  be ;  independent 
in  its  judgments ;  written  with  taste  and  feeling ;  and  offering,  in  its  large 
body  of  notes,  aids  and  guidance  to  the  fullest  investigation  the  subject  can  pos- 
ribly  receive." — Nonconformist,  April  16, 1856. 

"  His  readers  will  find  him  a  lively,  a  luminous,  and  interesting  companion,  as 
well  as  a  generally  trustworthy  guide." — British  Banner,  March  13,  1855. 

"He  enters  fairly  into  the  questions  of  which  he  speaks,  and  does  not  attempt 
to  evade  their  difficulty  by  vague  statements  .  .  .  We  cordially  recommend 
this  work  to  those  u-ho  desire  an  orderly  and  lucid  summary  of  the  leading 
events  cf  the  Beformation  .  .  .  We  may  also  otjserve,  that  Mr.  Hardwick 
has  availed  liitnself  of  the  laiest  German  authorities." 

Literary  Churchman,  May  3,  1856. 

"  The  style  is  lucid  and  the  plan  comprehensive.  The  facts  are  well  arranged, 
and  their  relations  ably  brought  out  .  .  .  Will  be  esteemed  by  most  students 
as  judicious,  helpful,  and  suggestive." 

Evangelical  Review,  May,  1856. 

"  He  writes  from  genuine  and  independent  sources.  Though  his  work  is  short, 
it  partakes  in  no  respect  of  the  character  of  a  compilation." 

The  Press,  July  12, 1 856. 

"  It  is  impossible  to  speak  too  highly  of  the  extensive  and  careful  research  the 
book  everywhere  manifests." — Baptist  Magazine,  Aug.  1856, 
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3.  A  History  of  the  Christian  Church  from  the  Seventh 

Century  to  the  Reformation.  By  Charles  Habdwick,  M.A., 
Fellow  of  St.  Catharine's  College,  Divinity  Lecturer  of  King's 
College,  and  Christian  Advocate  in  the  University  of  Cambridge, 
Author  of  "A  History  of  the  XXXIX  Articles."  JFiiA  Four 
Maps  eonttructed for  this  Work  by  A.  Keith  Johnston. 

Crown  Svo.  cloth,  10*.  6rf. 

OPmiOKS  OF   THK   PRESS. 


"  //  is  full  in  references  and  authority,  tystemaiic  and  formal  in  dirition,  tcith 
enough  of  life  in  the  style  to  counteract  the  dryness  inseparable  from  its  brevity, 
and  exhibiting  the  results  rather  than  the  principles  of  inrestigation.  Mr. 
Uaruwick  is  to  be  congratulated  on  the  successful  achievement  of  a  difficult 
task." — Chkistiam  RemeubrjlNCEK,  Oct.  1853. 

"lie  has  bestowed  patient  and  extensive  reading  on  the  edlection  of  his  materials  ; 
he  has  selected  them  with  judgment ;  and  he  presents  them  in  a*  equable  and 
compict  style." — Spectator,  Sept.  17,  1853. 

"  This  boot  is  one  of  a  promised  series  of  '  THEOLOGICAL  Manuals.'  In  one 
respect,  it  may  be  taken  as  a  sign  of  the  times.  It  is  a  small  unpretending 
rolume  in  appearance,  but  it  is  based  on  learning  enough  to  have  sufficed,  half  a 
century  since,  for  the  ground  of  two  or  three  quartos,  or  at  least  for  several 
portly  octavos.  For  its  purpose  it  is  admirable,  giving  you  a  careful  and  intel- 
lir/ent  summary  of  events,  and  at  the  same  time  indicating  the  best  sources  of 
information  for  the  further  guidance  of  the  student.  Among  the  authorities 
thus  referred  to,  ^re  find  the  most-modem  as  well  as  the  most  ancient,  the  con- 
tinental as  well  as  the  English." — British  Quarterly,  Nov.  1S53. 

"  //  is  distinguished  by  the  same  diligent  research  and  conscientious  acknowledg- 
ment of  authorities  which  procured  for  Mr.  Hardwick's  '  liistory  of  the 
Articles  of  Religion'  such  a  favourable  reception." 

Notes  aa'd  Qukriks,  Oct.  8, 1853. 

"  To  a  good  method  and  good  materials  Mr.  HaRDWICK  adds  that  great  virtue, 
a  perfectly  transparent  style.  We  did  not  expect  to  find  great  literary  aualities 
in  such  a  manual,  but  we  have  found  them;  we  should  be  satisfied  in  this 
respect  with  conciseness  and  intelligibility  ;  but  while  this  book  has  both,  it  is 
alto  elegant,  highly  finished,  and  highly  interesting." 

Nonconforvist,  Nov.  SO,  1863. 

"  As  a  manual  for  the  student  of  Ecclesiastical  IJistory  in  the  Middle  Ages,  ve 
know  no  English  work  which  can  be  compared  to  Mr.  HaRDWICK's  book.  It 
has  two  great  merits,  that  it  constantly  refers  the  reader  to  the  authorities,  both 
original  and  critical,  on  which  its  statements  are  founded;  and  that  it  pre- 
serves a  just  proportion  in  dealing  with  various  subfeets." 

QvjLtLDiAS,  April  12, 1864. 


20  NEW  BOOKS  AND  NEW  EDITIONS, 

THEOLOGICAL  MANUALS-continued. 

4.   A   History   of    the   Book    of    Common   Prayer, 

together  with  a  Rationale  of  the  several  Offices.  By  the  Rev. 
fRAJicis  Procter,  M.A.,  Vicar  of  Witton,  Norfolk,  formerly 
Fellow  of  St.  Catharine's  College,  Cambridge,  Second  Edition, 
revised  and  enlarged.    Crown  8vo.  cloth,  10s.  6rf. 

"Mbl.  Peoctek's  '  History  of  the  Boole  of  Common  Prayer'  is  by  far  the  best 

commentary  extant Not  only  do  the  present  illustrations  embrace  the 

ichole  range  of  original  sources  indicated  by  Mr.  Palmir,  but  Mr.  Procter 
compares  the  present  Book  of  Common  Prayer  with  the  Scotch  and  American 
forms;  and  he  frequently  sets  out  in  full  the  Sarum  Offices.  As  a  manual  of 
extensive  information,  historical  and  ritual,  imbued  with  sound  Church  princi- 
ples, we  are  entirely  satisfed  with  Mr.  Procter's  important  volume." 

Christian  Remembrancer,  April,  1855. 

"  It  is  a  resumi  of  all  that  has  been  done  in  the  way  of  investigation  in  reference  to 
the  Prayer-Book." — Atiien^scm,  Feb.  17, 1855. 

"  We  can  have  little  doubt  that  Mr.  Procter's  History  of  our  Liturgy  will  soon 
supersede  the  well-known,  work  of  WhEatly,  and  become  a  much-used  hand- 
book beyond  the  circuits  of  the  University  for  the  more  immediate  use  of  which 
it  has  been  produced." —  Notes  and  Queries,  March,  1855. 

"Although  very  decidedly  anti-Roman  in  its  tone, we  gladly  accept  it  as  a  substitute 
for  the  dull  and  dreary  dogmatism  of  Wueatly.  It  presents,  in  a  popular  and 
agreeable  narrative,  the  history  of  those  variations  to  which  so  much  attention 
has  been  directed  during  the  late  eventful  controversies  ;  and  while  it  contains  a 
very  careful,  learned  and  scholarlike  exposition  of  these  changes,  it  also  furnishes 
a  most  valuable  commentary  on  the  successive  texts  of  the  formularies  themselves, 
as  they  are  exhibited  either  in  the  original  editions,  or  in  the  useful  manuals  of 
BuxLEY  and  Keeling." — Dublin  Review  {Roman  Catholic),  April,  1855. 

"  We  can  speak  with  just  praise  of  this  compendious  but  comprehensive  volume.  It 
appears  to  be  compiled  with  great  care  and  judgment,  and  has  profited  largely  by 
the  accumulated  materials  collected  by  the  learning  and  research  of  the  last  fifty 
years.  It  is  a  manual  of  great  value  to  the  student  of  Ecclesiastical  History  and 
of  almost  equal  interest  to  every  admirer  of  the  Liturgy  and  Services  of  the 
English  Church." — London  Quarterly  Review,  April,  1855, 

"7/  is  indeed  a  complete  and  fairly-written  history  of  the  Liturgy  ;  and  from  the 
dispassionate  way  in  which  disputed  points  are  touched  on,  will  prove  to  many 
troubled  consciences  what  ought  to  be  known  to  them,  vis. : — that  they  may, 
without  fear  of  compromising  the  principles  of  evangelical  truth,  give  their  assent 
and  consent  to  the  contents  of  the  Book  of  Common  Prayer.  Mr.  Procter  has 
done  a  great  service  to  the  Church  by  this  admirable  digest." 

Church  or  Engl.and  Quarterly,  April,  1856. 

rOS  A  LIST  OF  THOSE  IN   IHMEDUTB   PBSPASATIOH,  SEE  NEXT   PAGE. 
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THE  rOLLOWING  WORKS  OF  THE  SERIES  ARE  IN  PREPARATION. 

An  Introduction  to  the  Study  of  the  Old  Testament, 
with  an  Outline  of  Scripture  History. 

Notes,  Critical  and  Bxplanatory,  on  the  Hebrew  Text 
of  the  Prophet  ISAIAH. 

The  New  Testament  in  the  Original  Greek  :  a  revised 
Text. 

An  Introduction  to  the  Study  of  the  Gospels. 

[In  the  Prest. 

Epistles. 

Notes,  Critical  and  Explanatory,  on  the  Greek  Text 
of  the  FOUR  GOSPELS  AND  THE  ACTS  OF  THE 
APOSTLES. 

Notes,  Critical  and  Explanatory,  on  the  Greek  Text 
of  the  CANONICAL  EPISTLES  AND  THE  APOCALYPSE. 

A  History  of  the  Christian  Church  during  THE  FIRST 
SIX  CENTURIES. 

A  History  of  the  Christian  Church  from  the  Beginning 
of  the  XVUth  CENTURY  TO  THE  PRESENT  TIME. 

An  Historical  Exposition   of  the   Apostles',  Nicene, 

and  Athanatian  CREEDS. 

An  Exposition  of  the  Articles  of  the  Church  of 
England. 

Others  are  in  progress,  and  will  be  announced  in  due  time. 
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THE    JOURNAL 

OF 

CLASSICAL  AND  SACRED  PHILOLOGY. 

Nos  I.  to  X.  price  4«.  each.     Vola  I.  II.  and  III.  in  cloth,  12<.  Gd.  each. 

This  Journal  has  been  established  as  a  medium  of  communication 
between  Scholars  and  others  interested  in  Classical  and  Sacred 
Philology.  The  first  number  appeared  in  March,  1854 ;  and  it  is 
proposed  to  continue  the  publication  of  three  numbers,  forming  a 
volume  yearly,  in  March,  June,  and  December. 


A    FEW    COMPLETE    COPIES    IN    9   VOLS.    8vO.    CLOTH,     PRICB    £7   4*., 
CAN   STILL  BE   HAD   OP 

THE  CAMBRIDGE  AND  DUBLIN 

MATHEMATICAL     JOURNAL. 

WITH  AN  INDEX  OF  SUBJECTS  AND  OF  AUTHORS. 

This  important  Work  was  commenced  in  1846,  and  the  last  volume 
was  completed  in  1854.  During  these  nine  years,  it  received 
original  contributions  on  almost  every  branch  of  pure  and  applied 
Mathematics,  by  many  of  the  most  distinguished  British  Mathe- 
maticians, and  also  by  several  of  the  most  eminent  Foreign.  It 
may,  therefore,  justly  claim  a  place  in  every  Scientific,  Public,  or 
Private  Library. 

"  Another  instance  of  the  efficiency  of  the  course  of  study  in  this  Unirersity,  in 
producing  not  merely  expert  ahjeltraists,  but  sound  and  original  mathemalical 
thinkers,  {and,  perhaps,  a  more  striking  one,  from  the  generality  of  its  con- 
tributors being  men  of  comparatively  junior  standing),  is  to  be  found  in  Ihit 
Journal,  which  is  full  of  very  original  communicalions." — SiH  John  Herscbsl's 
Address  at  tite  British  Association. 

"  A  Kork  of  great  merit  and  service  to  science.  Its  various  contributors  have 
exhibited  extensive  mathenuUical  learning  and  vigorous  originality  of  thought." — 
Sir  W.  Rowan  Hamilton. 

"  A  publication  which  is  justly  distinguished  for  the  originality  and  elegance  of 
Us  cotdributions  to  every  department  of  analysis." — Rev.  Prof.  Pkacock, 
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roR 

COLLEGES  AND   SCHOOLS. 
Professor  Boole's  Treatise  on  Differential  Equations. 

[Nearly  ready. 

Mr.  Cooper's  Geometrical  Conic  Sections.  [in  the  Press. 

Mr.  Drew's  Geometrical  Conic  Sections.  [Immediately. 

Mr.  Frost's   Newton,   Sections  I.  II.  III.      With  Notes  and 

Problems,  10*.  6d. 

Mr.  Godfray's  Treatise  on  the  Lunar  Theory.  5s.  6d. 

Mr.  Grant's  Plane  Astronomy.  6«- 

Mr.  Hemminq's  Differential  and  Integral  Calculus. 

Second  Edition.  9s. 
Mr.  Parkinson's  Elementary  Mechanics.  9»-  Gd. 

Mr.  Parkinson's  Elementary  Treatise  on  Optics.     [Preparing. 

Mr.  Pearson's  Treatise  on  Finite  Differences. 

Second  Edition.  5s. 
Mr.  Phear's  Elementary  Hydrostatics.  5s.  6d. 

Mr.  Phear's  Elementary  Mechanics.  10».  6d. 

Mr.  Puckle's  Elementary  Conic  Sections. 

Second  Edition.    7s.  6d. 
Mr.  Barnard  Smith's  Arithmetic  and  Algebra. 

Fourth  Edition.     10«.  6d. 
Mr.  Barnard  Smith's  Arithmetic  for  Schools. 

Fifth  Thousand.     4s.  6d. 
Mr.  Barnard  Smith's  Key  to  the  above.  8».  6d. 

Mr.  Barnard  Smith's  Mechanics  and  Hydrostatics. 

[Preparing. 
Mr.  Snowball's  Plane  and  Spherical  Trigonometry. 

Eighth  Edition.     7s.  6d. 

Mr.  Snowball's  Introduction  to  Plane  Trigonometry. 

Second  Edition.     5s. 

Mr.  Snowball's  Cambridge  Course  of  Natural  Philosophy. 

Fourth  Edition.  5s. 
Prof.  Tait's  and  Mr.  Steele's  Treatise  on  Dynamics.  10«.  6^. 
Mr.  Todhunter's  Treatise  on  Differential  and  Elements 

OF  Integral  Calculus.  Second  Edition.    10«.  6d. 

Mr.  Todhunter's  Treatise  on   Integral  Calculus  and  its 

Applicatiuns.  [Jusi  ready.    lOs.  6d. 
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Mb.  Todhunter's  Analytical  Statics.  10*.  &d. 

Mr.  Todhunter's  Conic  Sections.  to*.  6d. 

Mr.  Todhunter's  Treatise  on  Algebra.  [Preparing. 

Mr.  Todhunter's  Algebra  for  Beginners.  {Preparing. 

Prof.  Wilson's  Treatise  on  Dynamics.  9«.  6d. 

Cambridge  Senate-House  Problems,  1848  to  1851.  With 
Solutions  by  Messrs.  Ferrers  and  Jackson.  15<.  6(2. 

Cambridge  Senate-House  Riders,  1848  to  1851.  With  Solu- 
tions by  Mr.  Jameson.  7«.  6d. 

Cambridge  Senate-House  Problems,  and  Riders  for  1857. 

With  Solutions  by  the  Moderators  and  Examiners.      [Nearly  ready. 

Cambridge  Senate-House  Problems  and  Riders.  1854.  With 
Solutions  by  the  Moderators,  Messrs.  Walton  &  Mackenzie.  10«.  6d. 

GREEK  AND  LATIN  CLASS  BOOKS. 

Mr.  Drake's   Eumenides    of    J^Ischylus.     with  English  Notes. 

It.  M. 
Mr.  Drake's  Demosthenes  de  Corona.  With  English  Notes.  6«. 
Mr.  Frost's  Thucydides,  Book  VI.  With  English  Notes.  7«.  6rf. 
Dr.  Humphreys'  Exercitationes  Iambics.  Second  Edition.  6«.  6rf. 
Mr,  Mayor's  Juvenal,     with  English  Notes.  10«.  Qd. 

Mr.  Merivale's  SaLLUST.      with  English  Notes.  5s. 

Mb.  Tubing's  Construing  Book.  2«.  6d. 

Mr.  Wright's  Hellenica.     with  English  Notes.  3».  6d. 

Mr.  Wright's  Help  to  Latin  Grammar.  4».  6d. 

Mr.  Wright's  The  Seven  Kings  of  Rome  ;  a  First  Latin 
Construing  Book.     With  English  Notes.  3*. 

Mr.  Wright's  Vocabulary  and  Exercises  fob  the  above. 

[Just  ready.     2«.  6rf. 

ENGLISH    GRAMMARS. 

Mr.  Thbing's  Elements  of  Grammar.  New  Edition.    2«. 

Mr.  Turing's  Child's  Grammar.  New  Edition.    l». 

Mr.  Parminter's  Materials  for  English  Grammar.       3«.  6rf. 


LATELY  PUBLISHED. 

Mr.  Swainson's  Handbook  to  Butler's  Analogy.  2«. 

Mr.  Crosse's  Analysis  of  Paley's  Evidences.  3«.  6d. 

Mr.  Simpson's  Epitome  of  Church  History.     New  Edition.   5$. 
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